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The Framework

EU Law as Domestic Law
• ECA 1972 repealed - No automatic incorporation
• Source of EU law: domestic Acts of Parliament
– European Union (Withdrawal) Act 2018 –
‘EUWA 2018’
– European Union (Withdrawal Agreement) Act
2020 – ‘EUWAA 2020’
– European Union (Future Relationship) 2020 –
‘EUFRA 2020’
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UK-EU relations under International Law
• Withdrawal Agreement – ‘WA 2019’
• has direct effect in UK and in EU (art. 4 WA)
• sui generis EU law (Art 50 TEU)
• EU Citizens
• Northern Ireland
• Trade and Cooperation Agreement – ‘TCA 2021’
• No direct effect
• ‘level playing field’ etc.
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‘Relevant Separation Agreement Law’
• s. 26(2) EUWAA 2020
– ‘relevant separation agreement law’ is ‘any
domestic law that relates to the withdrawal
agreement’
– Interpretation subject to the WA
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What is EU Retained Law?

Retained EU law – speaking broadly:
• In effect, the whole of EU law at the end of the transition,
as modified from time to time by domestic law in light of
Brexit:
– As amended by (over 1000) Statutory Instruments
– No directives
– No general principles
– No Charter of Fundamental Rights
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Retained EU law: s6(7) EUWA 2018
• "retained EU law" means anything which, on or after [IP
completion day] , continues to be, or forms part of,
domestic law by virtue of section 2, 3 or 4 or subsection (3)
or (6) above (as that body of law is added to or otherwise
modified by or under this Act or by other domestic law
from time to time);
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Retained EU law: s7 EUWA 2018
7 Status of retained EU law
(1) Anything which—
(a) was, immediately before exit day, primary legislation of a
particular kind, subordinate legislation of a particular kind or another
enactment of a particular kind, and
(b) continues to be domestic law on and after exit day by virtue
of [section 1A(2) or 1B(2)] continues to be domestic law as an
enactment of the same kind.
[Unless modified according to the provisions of s.7 of EUWA 2018, by an act of parliament or
appropriate secondary legislation – highly technical provision which creates procedural
obstacles to the modification of retained EU law]
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Five Categories of ‘Retained EU Law’
i. EU Derived domestic legislation (s. 2 EUWA 2018)
ii. Direct EU legislation (e.g. Regulations)(s. 3 EUWA 2018)
iii. Directly effective ‘Rights etc. under s.1(1) of the ECA
• Treaty Articles
• Directly effective rights under Directives ‘of a kind’ recognised by
UK court (s.4(2)(b) EUWA 2018)

iv. Retained Case Law (s.6(7) EUWA 2018)
v. Retained General Principles of EU Law (s.6(7) EUWA
2018)
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(i) Retained EU law: s2(1) EUWA 2018
2 Saving for EU-derived domestic legislation
• (1) EU-derived domestic legislation, as it has effect in
immediately before [IP completion day], continues to
domestic law on and after [IP completion day]
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(ii) Direct EU Legislation: s.3 EUWA 2018
3 Incorporation of direct EU legislation
• (1) Direct EU legislation, so far as operative immediately
before [IP completion day]1 , forms part of domestic law on
and after [IP completion day]1 .
• (2) In this Act "direct EU legislation" means—(a) any EU
regulation, EU decision or EU tertiary legislation, as it has
effect in EU law immediately before [IP completion day]2

13

(ii) Direct EU Legislation - Amendments
Amended Direct EU Legislation?
• Lipton v BA City Flyer Ltd [2021] EWCA Civ 454, [2021] 1
W.L.R. 2545
– Regulation 261/2004
– Air Passenger Rights and Air Travel Organisers' Licensing
(Amendment) (EU Exit) Regulations 2019
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(iii) Directly Effective Rights: s.4 EUWA 2018
4 Saving for rights etc. under section 2(1) of the ECA
(1) Any rights, powers, liabilities, obligations, restrictions,
remedies and procedures which, immediately before [IP
completion day] —(a) are recognised and available in domestic
law by virtue of section 2(1) of the European Communities Act
1972, and
(b) are enforced, allowed and followed accordingly, continue on
and after [IP completion day] to be recognised and available in
domestic law (and to be enforced, allowed and followed
accordingly).
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(iii) Directly Effective Rights: s.4 EUWA 2018
• Directly effective Treaty Articles
• Yet, some of them have now been explicitly repealed by SI
• For example, the free movement of persons provisions, which
do have direct effect, were removed from retained EU law by
the Freedom of Establishment and Free Movement of
Services (EU Exit) Regulations 2019
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(iii) Directives: s.4(2)(b) EUWA 2018
• (2) Subsection (1) does not apply to any rights, powers, liabilities, obligations, restrictions,
remedies or procedures so far as they
– (a) [...]
– (b) arise under an EU directive (including as applied by the EEA agreement) and are not of
a kind recognised by the European Court or any court or tribunal in the United Kingdom in a
case decided before [IP completion day](whether or not as an essential part of the decision
in the case).

17

(iv) Retained Case Law: s.6(7)
•

(7) In this Act—"retained case law" means—
(a) retained domestic case law, and
(b) retained EU case law;
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(v) Retained General Principles: s. 6 EUWA
208

•

s6(3) Any question as to the validity, meaning or effect
of any retained EU law is to be decided, so far as that
law is unmodified on or after [IP completion day] and so
far as they are relevant to it—
(a) in accordance with any retained case law and
any retained general principles of EU law, and
(b) having regard (among other things) to the limits,
immediately before [IP completion day] , of EU
competences.
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(v) Retained General Principles: s. 6 EUWA
208

•

•

‘retained general principles of law’ defined in s 6(7):
the general principles of EU law, as they have effect in
EU law immediately before IP completion day and so
far as they—
(a) relate to anything to which section 2, 3 or 4
applies, and
(b) are not excluded by section 5 or Schedule 1, (as
those principles are modified by or under this Act
or by other domestic law from time to time).
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TCA: ‘Level Playing Field’

TCA not ‘Retained EU Law
• Nothing in EUFRA 2020 on ‘EU Retained Law’
• A different framework
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TCA covers much ground
• The text of the TCA with the annexes runs to 2530 pages. The TCA is
divided into seven parts and has more than forty annexes.
• The seven parts are:
(i) Common and Institutional Provisions (Articles 1-14)
(ii) Trade, Transport, Fisheries and Other Arrangements (Articles 15-521)
(iii) Law Enforcement and Judicial Cooperation (Articles 522-701)
(iv) Thematic Cooperation (Articles 702-707)
(v) Participation in Union Programmes (Articles 708-733)
(vi) Dispute Settlement and Horizontal Provisions (Articles 734-773)
(vii) Final Provisions (Articles 774-783)
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TCA: no direct effect

24

TCA – Environmental provisions
• Part Two (‘Trade, Transport, Fisheries and Other Arrangements’) of the
TCA and in particular Title XI, ‘Level Playing Field for Open and Fair
Competition and Sustainable Development’.
• These include a chapter on ‘Environment and Climate’ (Articles 390 to
396), and a chapter on ‘Other instruments for trade and sustainable
development’ (Articles 397 to 407).
• There is also a Title on Energy, which includes chapters on general
provisions, electricity and gas, safe and sustainable energy, energy
goods and raw materials and final provisions (Articles 299 to 331) and
which is set to expire on 30 June 2026 unless renewed by the
Partnership Council (Article 331).
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TCA – Art. 391: Non Regression on
Environmental Protection
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Implementation of TCA s. 29(1) EUFRA 2020
•

29 General implementation of agreements
(1) Existing domestic law has effect on and after the relevant day with
such modifications as are required for the purposes of implementing
in that law the Trade and Cooperation Agreement or the Security of
Classified Information Agreement so far as the agreement concerned
is not otherwise so implemented and so far as such implementation is
necessary for the purposes of complying with the international
obligations of the United Kingdom under the agreement.

Existing
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Implementation of TCA s. 29(2) EUFRA 2020
29 General implementation of agreements
(2) Subsection (1)—
(a) is subject to any equivalent or other provision—
(i) which (whether before, on or after the relevant day) is made by or under
this Act or any other enactment or otherwise forms part of domestic law, and
(ii) which is for the purposes of (or has the effect of) implementing to any
extent the Trade and Cooperation Agreement, the Security of Classified
Information Agreement or any other future relationship agreement, and
(b) does not limit the scope of any power which is capable of being exercised to
make any such provision.
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Explanatory Notes on s.29
Section 29: General implementation of agreements
263.This section provides that domestic law is to have effect with the modifications
that are required for implementation of the TCA and the Security of Classified
Information Agreement. It only applies to provisions of the Agreements which
are not implemented by another mechanism and is designed to ensure that all
aspects of the Agreements are implemented to the extent necessary to comply
with international obligations.
264.Subsection (1) provides that existing domestic law is to be read with such
modifications necessary to comply with the Agreements.
265.Subsection (2) limits the use of the glossing mechanism in subsection (1), so
that any equivalent or other provision in or under this Act or in or under any
other Act used for the purposes of implementing the Agreements has
precedence. Subsection (1) cannot limit any power to give effect to such an
obligation.
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Example: Environment Bill
•

As I read it, a subsequent measure made under s.29(2) escapes the
obligations of s. 29(1) and is not subject to the TCA.

•

For example, a future Environment Bill is placed wholly outside the
s.29, quite apart from the general constitutional point that Parliament
cannot bind itself.

•

If a future Environment Act fell short on the ‘level playing field’ under
Article 391(2) of the TCA, s. 29 would be irrelevant to it.
[this is not a theoretical possibility: see my blog post on ‘Environmental
Principles’ in FTB Environmental Law Blog]
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Lipton v BA City Flyer

Lipton v BA City Flyer
• Lipton v BA City Flyer Ltd [2021] EWCA Civ 454, [2021] 1
W.L.R. 2545, 30.03.2021
• At issue in the case what are ‘extraordinary circumstances’
that excuse air carrier from paying compensation for a
flight delay under article 5(3) of Regulation (EC) 261/04.
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Lipton v BA City Flyer
• Article 5(3): ‘An operating air carrier shall not be obliged to
pay compensation in accordance with article 7, if it can
prove that the cancellation is caused by extraordinary
circumstances which could not have been avoided even if
all reasonable measures had been taken’.
• Captain fell ill
• Events: 30 January 2018
• Facts precede IP Completion Date
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Lipton v BA City Flyer
• Article 5(3): ‘An operating air carrier shall not be obliged to
pay compensation in accordance with article 7, if it can
prove that the cancellation is caused by extraordinary
circumstances which could not have been avoided even if
all reasonable measures had been taken’.
• Illness was not ‘extraordinary circumstances’
• Green LJ: Extensive general guidance as to how to apply
retained EU law.
• pp 2560- 2568
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Lipton v BA City Flyer
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Lipton v BA City Flyer: Changes in Law
• Air Passenger Rights and Air Travel Organisers Licensing
(Amendment) (EU Exit) Regulations 2019 (SI 2019/278)
(the Air Passenger Regulations 2019) – only procedural
changes
• TCA: consumer protection in air travel: ‘the parties shall
share the objective of achieving a high level of consumer
protection and shall co-operate to that effect’.
• TCA: no direct effect
• But: see EUFRA 2020, s. 29 – discussion at par. 78-80
(‘automatic modification’)
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Lipton v BA City Flyer: Green LJ
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Lipton v BA City Flyer: Green LJ
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Varano v Air Canada [2021] EWHC 1336 (QB)
Geraint Webb QC, 17.05.21
• Delayed flight April 2016
• Claim form issued 5 August 2019 in the County Court
• Claim transferred to the High Court on request by Air Canada
• Regulation: 600 Euros (flight over 3,500 km)
• Judgment: Green LJ not obiter, binding on the court, hence retained
EU law applies (with no difference in substance except compensation)
• Awarded £520 (rather than 600 Euros as per the Regulation)
• Questionable outcome (although judge bound by Lipton)
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Is Lipton wrong on retrospective effect?
• EU law will continue to apply for events that took place
until the end of the transition, i.e. 11 pm on 31.12.20
• s.1 EUWAA 2020
• Article 127 Withdrawal Agreement:
•
•

Article 127
Scope of the transition
1. Unless otherwise provided in this Agreement, Union law shall be applicable to and in
the United Kingdom during the transition period.
3. During the transition period, the Union law applicable pursuant to paragraph 1 shall
produce in respect of and in the United Kingdom the same legal effects as those which it
produces within the Union and its Member States, and shall be interpreted and applied in
accordance with the same methods and general principles as those applicable within the
Union.
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‘Accrued rights’ –s. 16 Interpretation Act 1978
16 General savings.
•

(1) Without prejudice to section 15, where an Act repeals an enactment,
the repeal does not, unless the contrary intention appears,—
– (a) revive anything not in force or existing at the time at which the
repeal takes effect;
– (b) affect the previous operation of the enactment repealed or
anything duly done or suffered under that enactment;
– (c) affect any right, privilege, obligation or liability acquired, accrued
or incurred under that enactment;
[...]
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Some Further Reading

Further Reading
• P. Eleftheriadis, ‘Eleven Types of post-Brexit EU Law’ Oxford Business Law
Blog, 08.01.21
https://www.law.ox.ac.uk/business-law-blog/blog/2021/01/eleven-typespost-brexit-eu-law
•

P. Eleftheriadis, ‘Does the Environment Bill ‘enshrine’ environmental
principles in English law?’ FTB Environmental Law Blog, 16.06.21
https://www.ftbchambers.co.uk/blogs/does-environment-bill%E2%80%98enshrine%E2%80%99-environmental-principles-english-law
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Practical Points

Take Away Points
• Retained EU Law – dynamic domestic law (EUWA
2018)
• There are directly effective Rights and Obligations
under the Withdrawal Agreement
• Some Rights and Obligations under the Trade and
Cooperation Agreement (s.29 EUFRA 2020)
• Retrospectivity of retained EU Law under Lipton
(will surely be questioned)
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Thank you!
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RETAINED EU CASE LAW
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June 2021

Interpretation of retained EU law: s6 EUWA 2018
• Any question as to the validity, meaning or effect
of any retained EU law is to be decided, so far as
that law is unmodified on or after IP completion
day and so far as they are relevant to it — (a) in
accordance with any retained case law and any
retained general principles of EU law
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Post IP completion CJEU case law: s6 EUWA 2018
• A court or tribunal may have regard to anything
done on or after IP completion day by the
European Court, another EU entity or the EU so
far as it is relevant to any matter before the court
or tribunal
• A court or tribunal is not bound by any principles
laid down, or any decisions made, on or after IP
completion day by the European Court
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Retained EU case law: s6 EUWA 2018
• “retained case law” means (a) retained domestic
case law and (b) retained EU case law
• “retained EU case law” means any principles laid
down by, and any decisions of, the European
Court, as they have effect in EU law immediately
before IP completion day – including as they
relate to EU-derived domestic legislation
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Departing from retained EU case law: s6
• Supreme Court and Court of Appeal are not bound
by any retained EU case law
• In deciding whether to depart from any retained
EU case law, SC or CoA must apply the same test
as the SC would apply in deciding whether to
depart from its own case law
– “depart from a previous decision when it
appears right to do so”
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Departing from retained EU case law: CoA
• Court of Appeal added under the European Union
(Withdrawal) Act 2018 (Relevant Court) (Retained
EU Case Law) Regulations 2020 so can depart
• But, under Reg 4, CoA is bound by retained EU
case law so far as there is post-transition case law
which modifies or applies that retained EU case
law and which is binding on the CoA
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Departing from retained EU case law: High Ct
• Lower courts are bound to decide any question as to
the meaning, validity or effect in accordance with the
decision of the CJEU made prior to IP completion day Lipton v BA City Flyer [2021] EWCA Civ 454 at [69]
• High Court in Pearce v BEIS SoS [2021] EWHC 326
(Admin) at [148]: bound by EU retained case law to
apply the more exacting EU law test where a
challenge succeeds on an EU point of law
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TuneIn v Warner Music [2021] EWCA Civ 441
• Music copyright infringement by an app allowing
access to global radio stations
• Reference to 24 CJEU judgments comprising
retained EU case law
– TuneIn argued CoA should depart from entire
body of CJEU case law on the issue
• Plus one CJEU case decided after end of the
implementation / transition period
54

TuneIn: Arnold LJ
•
•
•
•
•

Use power with great caution - rarely & sparingly
Gave 8 reasons for not departing
Parliament had not changed domestic legislation
No change in international legislative framework
Issue regulated by international treaties: strive for
consistency of interpretation, rather than courts
unilaterally adopting their own interpretations
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TuneIn: Arnold LJ
• CJEU has unrivalled experience in confronting this
issue in a variety of factual scenarios, and has
developed and refined its jurisprudence over time
• If we were to accept TuneIn’s primary contention
that we should return to the drawing board and
start all over again, that would create
considerable legal uncertainty
56

TuneIn: Master of the Rolls (Vos LJ)
• Well established that SC should not refuse to
follow an earlier decision of SC or HoL merely
because we would have decided it differently
• CJEU’s approach to the law is neither impeding
nor restricting the proper development of the law,
nor is it leading to results which are unjust or
contrary to public policy
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TuneIn: Master of the Rolls (Vos LJ)
• Paradigm case in which it would be inappropriate
for the Court of Appeal to exercise its new-found
power to depart from retained EU law
• Both unnecessary and undesirable for court to
depart from retained EU law in this case
• To do so would create legal uncertainty for no
good reason
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TuneIn: Master of the Rolls (Vos LJ)
• An area of law derived from international treaties
• Courts of the states that accede to such treaties
should, wherever possible, be striving to achieve
harmonious interpretation of them, not
individualistic disharmony
• Undesirable for one nation to depart from CJEU’s
approach without an exceptionally good reason
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TuneIn: Arnold LJ – post-IP CJEU decision
•
•
•
•

Decided should treat it as highly persuasive
Directly relevant to the issues in the present case
Decision of the CJEU Grand Chamber
Builds upon and further refines the CJEU’s
previous jurisprudence
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Example: Gladman v SSHCLG & Medway 2019
• Claimant contended People Over Wind had been
wrongly decided
• Claimant reserved position to argue Supreme
Court should depart from the case and revert to
Hart DC position
– assuming EUWA 2018 provisions were effective
• High Court endorsed position in PoW
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Conclusions
• Pre IP completion date EU case law is retained and
continues to apply in relation to applying EUderived domestic environmental law
• High bar for domestic courts departing from it
• Very unlikely domestic courts will depart from
retained EU case law in environmental field
• Likely that domestic courts will follow future CJEU
decisions in the environmental field
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Outline
• Current status of EIA and SEA legislation
• Changes so far
• Possible futures
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What are “SEA” and “EIA”?
• Directive 2011/92/EU (EIA Directive) and Directive
2001/42/EC (SEA Directive)
• “Upstream” and “downstream” assessment of certain
plans, programmes and projects likely to have
significant effects on the environment
• Transposed by a number of domestic regulations, e.g.:
Environmental Assessment of Plans and Programmes Regulations 2004; Town
and Country Planning (EIA) Regulations 2017; Infrastructure Planning (EIA)
Regulations 2017

• Devolved matter

Status of SEA and EIA legislation
• Directives no longer part of domestic law (save to
the extent recognised as having direct effect by a
court prior 31 Dec 2020 (European Union
(Withdrawal) Act 2018 s.4(2))
• Transposing Regulations saved as “EU-derived
domestic legislation (EUWA 2018 ss.1B(7) and
2(1))” and “retained EU law” (s.6(7))
• Power to amend by virtue of s.2(2) of the
European Communities Act 1972 and s. 8(1)
EUWA 2018.
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Changes so far (1)
• Environmental Assessments and Miscellaneous
Planning (Amendment) (EU Exit) Regulations 2018
• Environmental Assessment of Plans and
Programmes and the Environmental Impact
Assessment (Miscellaneous Amendments) (Wales)
(EU Exit) Regulations 2019
• Changes made under both ECA 1972 s.2(2)
(updating references) and EUWA 2018 s.8(1) –
dealing with deficiencies
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Changes so far (2)
• Main Changes:
Updated references to EU legislation
Nationalisation of terminology – e.g.
references to “retained EU law” and “a” rather
than “other” Member States
Explanatory Note to 2018 Regs: “matters which have
no practical application to the United Kingdom or
are otherwise redundant, and EU references which
are no longer appropriate.”
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The future (1) – legislative modification
• Queen’s Speech on 11 May 2021 – Planning Bill:
• “will simplify and enhance the EU derived
framework of environmental assessments for
developments”
• “Using post-Brexit freedoms to simplify and
enhance the framework for environmental
assessments for developments”
• Devolved matter - potential for asymmetry
between nations
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The future (2) – departure by the courts
• SEA: Required vs regulated – R (Buckinghamshire)
v SST [2014] UKSC 3
• Discretion/relief – XSWFX v LB Ealing [2020]
EWHC 1485 (Admin); Gathercole v Suffolk CC
[2020] EWCA Civ 1179; Pearce v SSBEIS [2021]
EWHC 326 (Admin); Hudson v Windsor and
Maidenhead [2021] EWCA Civ 592
However, SEA and EIA case law now wellestablished, and note guidance in TuneIn v Warner
Music [2021] EWCA Civ 441
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The future (3) –international obligations
• Espoo Convention – environmental impact
assessment for a specific type of project which will
have a significant transboundary impact (Art 2)
• Aarhus Convention – obligations to enable public
participation in international and national EIA
processes
• Kiev Protocol – obligations to carry out SEA
“obviously material considerations”?
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“Take home” points
• Current situation – effectively business as usual
• Unlikely to see great departure from retained EU
case law by courts – required/regulated and
discretion as potential areas for argument
• Legislative amendments to or overhaul of SEA /
EIA likely in future
• International obligations as potential limiting
factor – to an extent
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Outline
•
•
•
•

Status of Habitats Regulations
Changes (and challenges) so far
Further changes in view
The future and reflections

76

Status of Habitats Regulations (1)
• Conservation of Habitats and Species Regulations
2017
• Conservation of Offshore Marine Habitats and
Species Regulations 2017
• EUWA 2018 s.2(1) “EU-derived domestic
legislation”
• See also s.5 (supremacy) and s.6 (interpretation)
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Status of Habitats Regulations (2)
• s.6(7) “retained EU law” means anything which …
forms part of, domestic law by virtue of section 2,
3 or 4 … (as that body of law is added to or
otherwise modified by or under this Act or by
other domestic law from time to time)
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Status of Habitats Regulations (3)
• R (Keir) v Natural England [2021] EWHC 1059
(Admin)
• Decision under challenge 30 March 2021
• Holgate at [40]: “[the] approach must accord with
the precautionary principle”
• Relies upon A-G Øe in Case C-674/17
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Changes (and challenges) so far (1)
• Conservation of Habitats and Species
(Amendment) (EU Exit) Regulations 2019
“The intention is to ensure habitat and species
protection and standards as set out under the Nature
Directives are implemented in the same way or an
equivalent way when the UK exits the EU. There is no
change to policy”
• EUWA 2018 s.8 – dealing with deficiencies
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Changes (and challenges) so far (2)
• Main Changes:
Nationalisation of terminology
Transfer of Commission functions
Designation and management of sites
• R (ClientEarth and Marine Conservation Society) v
SSEFRA [2019] EWHC 2682 (Admin)
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Further changes in view (1)
“… we are also taking a power in the Environment Bill to re-focus
the Habitats Regulations to ensure our legislation adequately
supports our ambitions for nature, including our new world leading
targets. We want to ensure that the targets and governance
framework in the Environment Bill becomes our compass in future.
The existing habitats regulations predate the Environment Bill and
the target we are setting today.
…
While we are seeking a power to make some changes to the
Habitats Regulations, we will take a cautious approach to reform”
(George Eustice, 18 May 2021)
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Further changes in view (2)
• Key amendments to Environment Bill
Clause 105 – power to amend Reg.9 (general
duties)
Clause 106 – power to amend Part 6
(assessment of plans and projects)
• Other provisions in EB: biodiversity targets (and
new species abundance target); species
conservation strategies; protected site strategies
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The future and reflections
• Loss of coherence: Habitats Regulations vs.
Environment Bill
• Likely controversy over non-regression – but who
judges whether changes “reduce the level of
environmental protection”?
• Too much – all at once
• Background role of international law – Bern
Convention and CBD
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Thanks for listening
ned.westaway@ftbchambers.co.uk
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Disclaimer
The oral presentation including answers given in any question and
answer session (“the presentation”) and this accompanying paper
are intended for general purposes only and should not be viewed as
a comprehensive summary of the subject matters covered. Nothing
said in the presentation or contained in this paper constitutes legal
or other professional advice and no warranty is given nor liability
accepted for the contents of the presentation or the accompanying
paper. Michael Humphries QC, Richard Honey QC, Prof. Pavlos
Eleftheriadis, Ned Westaway, Esther Drabkin-Reiter and Francis
Taylor Building will not accept responsibility for any loss suffered as
a consequence of reliance on information contained in the
presentation or paper. We are happy to provide specific legal advice
by way of formal instructions.

