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An overview
+ Why do we need to talk about water
resources?
+ Understanding the drivers for new supplyside infrastructure
+ Where does the Planning Act 2008 fit in
+ The draft Water Resources NPS and an
elephant
+ Some practical issues for WR DCOs

Why is this important,
right now?

The estimated additional capacity required to meet each pressure individually and in combination
between 2025 and 2050 as a proportion of the water supplied in each WRZ
Environment Agency: Meeting our future water needs: a national framework for water resources
(16 March 2020)
[DI: ‘Distribution Input’ is used as the measure of water supplied in any given WRZ. This is the total water put into the water company’s pipes or ‘distribution system’]

So where are we, and how did
we get here?

Water industry
privatised by the
Water Act 1989

+ BUT the Water Act 2003 amended the 1991 Act to insert
ss.37A-37D on Water Resource Management Plans
(WRMPs) and ss39B-39D on Drought Plans (DPs)
o and further amendments were made by the Water
Act 2014

The regulatory regime
for the water industry is
principally set out in the
Water Industry Act
1991

+ WRMPs set out
o a water undertaker's estimate of the quantities of
water required to meet its obligations under the Act;
and how it will manage and develop water
resources so as to be able to meet those
obligations
o EA guidance on the preparation of WRMPs sets out
a clear hierarchy of resource management from
demand reduction to new supply
+ DPs set out
o how a water undertaker will continue, during a
period of drought, to discharge its duties to supply
adequate quantities of wholesome water, with as
little recourse as reasonably possible to drought
orders or drought permits
+ But little national / regional planning for water resources
and drought

+Water undertakers have a duty to produce
WRMPs … and to ‘revise’ plans if there is
a ‘change of circumstances’ or if so
directed by the SS

Water Resource
Management
Plans

+WRMPs have to be produced in
accordance with the WRMP Regs 2007
+The EA publishes detailed ‘guidance’ on
how a WRMP should be prepared,
including on the appraisal of ‘future
options’
+ The requirements of the SEA Directive
may apply to a WRMP
+ This is a rigorous process that may
require public inquiry

Anglian Water’s
WRMP (2019)

NIC report:
Preparing for a drier future
(2018)
+ An important conclusion of the NIC report was as follows:
o The Commission’s central finding is that government
should ensure increased drought resilience in
England by enhancing the capacity of the water
supply system. This will require a twin-track approach
combining demand management (including leakage
reduction) with long-term investment in supply
infrastructure.
o To achieve this, the Commission recommends that
government ensure plans are in place to deliver
additional supply and demand reduction of at least
4,000 million litres per day (Ml/day).

Ofwat’s ‘gateway’ process
Gate activities and outputs:
Gate one: Initial concept design and
decision making
Gate two: Detailed feasibility, concept
design and multi-solution decision making
Gate three: Developed design, finalised
feasibility, pre-planning investigations and
planning applications
Gate four: Planning applications,
procurement and land purchase

RAPID
The Regulators’ Alliance for Progressing Infrastructure Development
(RAPID) was set up in 2019. It is a joint team made up of the three water
regulators Ofwat, Environment Agency and Drinking Water Inspectorate.
We work with water stakeholders, taking opportunities to improve
regulation and remove barriers, helping the sector respond to long-term
water resources challenges while promoting the best interests of water
users, society and the environment.

The EA’s National
Framework for
Water Resources (2020)

+ The new National Framework announces that:
o The organisations responsible for England’s
water supplies have come together to
understand the long term needs of all
sectors that depend on a secure supply of
water – public water supply, agriculture,
power generation, industry and the
environment. These needs will be met
through the development of regional water
resources plans.
o … The national framework differs from
previous work by focusing on the regional
plans that will be developed over the coming
years by the five regional water resources
groups that are now in place.

Future pressures on water resources nationally and by region in millions of litres per
day (Ml/d) by 2050 assuming no further action is taken from 2025. This is based on:
high population scenario, 1 in 500 drought resilience, high sustainability change and
assumes existing surplus cannot offset the need.

Environment Bill

+ Clause 77 introduces four new provisions to give effect
to this new regional planning structure
o proposed ss39E-39H
o these proposed sections introduce provisions for
‘joint proposals’, being proposals that identify
measures that may be taken jointly by undertakers
for the purpose of improving the management and
development of water resources
o Regulations may also be made about the procedure
for preparing and publishing
+ WRMPs
+ DPs
+ a joint proposal
+ So a clear move towards a more national / regional
approach to water resources
+ AND an expectation of more demand management, but
also more supply-side infrastructure

Green economic
recovery (July 2020)

PLANNING ACT 2008

Switching on the water resources provisions
BUT

PA 2008 – most provisions
came into force in 2008/2010

• s.27 (dams and reservoirs)
and s.28 (transfer of water
resources)
• only brought into force on
1 Jan 2018
• AND thresholds changed
on 9 January 2019
• s.28A (desalination plant)
• newly introduced on 9
January 2019

Water resources thresholds
Original
+ s.27 (dams and reservoirs)
o volume of water held back /
stored expected to exceed 10m
m3

+ s.28 (transfer of WR)
o volume of transferred water
expected to exceed 100m m3/y

Current
+ s.27 (dams and reservoirs)
o volume of water held back /
stored expected to exceed 30m
m3; or
o deployable output expected to
exceed 80m l/d

+ s.28 (transfer of WR)
o volume of transferred water
expected to exceed 80m m3/y

+ s.28A (desalination)
o deployable output expected to
exceed 80m l/d

Wraysbury reservoir
(c. 26.9m m3)

The construction or
alteration of WR
NSIP can only be
undertaken by a
“water undertaker”
as defined by the
WIA 1991

These are the very
bodies that have
duties to produce
WRMPs and DPs

+The latest draft WR NPS is dated
November 2018
+The AoS for the draft NPS is also
dated November 2018
+The date for the publication of the
actual WR NPS has not been
announced, BUT …

Is there an elephant
in the room?

… OK, in the savannah

WHAT
HAPPENED IN
JUNE 2019?
THE GOVERNMENT AMENDED THE
CLIMATE CHANGE ACT 2008 TO ADOPT
A NEW 2050 CARBON TARGET OF ‘NET
ZERO’

Planning Act 2008 and climate change
+ s.5(7) states that “A national policy statement must give
reasons for the policy set out in the statement.” and s5(8) states
that “The reasons must (in particular) include an explanation of
how the policy set out in the statement takes account of
Government policy relating to the mitigation of, and adaptation
to, climate change.”
+This is one of the provisions that is relied on in the challenges
to the Airports NPS.*
*NB the Supreme Court appeal is to be heard in early October 2020

Government will
clearly have to
grapple with whether
the final WR NPS is
consistent with its
climate change duties

… some issues for
water resources
DCO applications

Spoiler alert:
… there have not yet been any
water resources DCO applications*
* although the Glyn Rhonwy pumped storage scheme had a head pond and a tail pond

How is need to be established?
+ The draft WR NPS is quite clear (#1.4.5):
If an NSIP is included in a published final WRMP, the
need for that scheme will have been demonstrated in
line with government policy, and the applicable statutory
requirements, and does not need to be revisited as part
of the application for development consent.
+ Water undertakers should expect, however, to explain
the WRMP process and how they came to identify need
for a project
o ExAs may be reluctant to completely ‘outsource’
project specific need to another process
+ Objectors may seek to challenge the ‘weight’ to be
attached to the need for a project
o for example, is the introduction of the ‘net zero’
target in July 2019 a ‘change of circumstances’ that
should have caused a review of a WRMP

To what extent is ‘location’ settled?

+ The (draft) WR NPS is not itself
location specific
o Again, ExAs may want to
understand why a particular
location is the most appropriate
for (say) a new reservoir
+ In other words, can ‘need’ be better
met in some other location
+ Regulators are often reluctant to turn
up at examinations to support
projects – early engagement with
regulators may be important

… in accordance with any relevant NPS
(section 104(3))
+ The WR NPS may itself impose ‘red lines’ on the grant of development consent
see for example (#4.7.19)
Where the proposed development will lead to substantial harm to or the total loss of
significance of a designated heritage asset, the Secretary of State will refuse
consent unless it can be demonstrated that the substantial harm or total loss of
significance is necessary in order to deliver substantial public benefits that
outweigh that loss or harm

+ The ExA will closely scrutinise a project for compliance with the requirements of an
NPS

The overall balance
s.104(3)/(7) introduces a ‘balance’
between ‘benefits’ and ‘impacts’
Impacts should be identified through an
Environmental Statement
But promoters will need to take particular
care to articulate clearly the benefits of a
project (including that it meets ‘need’)

Mitigation …
+In circumstances where the examination
of need / location may be constrained by
the NPS, an ExA will focus long and hard
on impacts and their mitigation
+This is likely, therefore, to be the most
closely scrutinised of all issues at
examination
+But how much mitigation is enough?

… and what about
the concept of
Environmental Net Gain
(ENG)

3.4 Environmental Net Gain

The draft WR NPS
states as follows:

(#3.4.3) Applications for development
consent must be accompanied by a
statement demonstrating how opportunities
for environmental enhancement have been
incorporated into the detailed design
(including any relevant operational aspects)
of the project. In particular, the statement
should summarise how environmental
enhancement has been assessed and
quantified. The statement should identify any
relationships to other areas of assessment or
requirements within this NPS, including net
gains for biodiversity (see section 4.3).
4.3 Biodiversity and nature conservation
(#4.3.5) The applicant should show how the
project has taken advantage of opportunities
to conserve and enhance biodiversity and
geological conservation interests. (See
section 3.4 also on environmental net gain).

… but ENG
appears not to
be the same as
the ‘biodiversity
gain’ regime in
the Environment
Bill

+ Clauses 92ff and sch 14 of the Environment Bill apply
the new ‘biodiversity gain’ regime to planning permission
under the TCPA 1990 regime, but not to the grant of
development consent under the PA 2008 regime
+ The ‘biodiversity gain’ regime in the Environment Bill
introduces concepts such as the ‘biodiversity site
register’ and ‘biodiversity credits’
+ The draft WR NPS pre-dates the Environment Bill, but it
is not entirely clear what the relationship is between
‘environmental net gain’ in the draft WR NPS and the
‘biodiversity gain’ regime in the Environment Bill
+ But some understanding may be gleaned from the
Planning Practice Guidance (PPG) …

What is net gain?

Planning
Practice
Guidance

Net gain in planning describes an approach to development
that leaves the natural environment in a measurably better
state than it was beforehand. Net gain is an umbrella term
for both biodiversity net gain and wider environmental net
gain.
Paragraph: 020 Reference ID: 8-020-20190721
Revision date: 21 07 2019
What is wider environmental net gain and how can it be
achieved?
The aim of wider environmental net gain is to reduce
pressure on and achieve overall improvements in natural
capital, ecosystem services and the benefits they deliver.
For example, habitat improvements can provide a range of
benefits such as improvements to soil, water and air quality,
flood risk management and opportunities for recreation.
Paragraph: 028 Reference ID: 8-028-20190721
Revision date: 21 07 2019

Many projects will require the CA of land
/ rights
and / or the taking of temporary
possession

Compulsory
acquisition

It may also be necessary to extinguish or
suspend adverse third party rights (e.g.
easements)
CA may also be required for mitigation, such as ENG
replacement / compensation sites

Promoters will need to justify CA powers under s.122
(i.e. is there a compelling case in the public interest?)

So there are a number of obstacles
to be overcome … but it looks like
this will be an important time for
water resources infrastructure
planning

Thank you
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DISCLAIMER NOTICE: This presentation including answers given in any question and answer
session (“the presentation”) and this accompanying paper are intended for general purposes only and
should not be viewed as a comprehensive summary of the subject matters covered. Nothing said in
the presentation or contained in this paper constitutes legal or other professional advice and no
warranty is given or liability accepted for the contents of the presentation or the accompanying paper.
Neither the authors nor Francis Taylor Building will accept responsibility for any loss suffered as a
consequence of reliance on information contained in the presentation or paper. We are happy to
provide specific legal advice by way of formal instructions.

FTB Infrastructure Seminar: 29th September 2020
Pre-application project development
Hereward Phillpot QC & Hugh Flanagan

• Part 1: The importance of the pre-application project
development process
• Part 2: Governance and documentation of the process
• Part 3: Involving others in the development of your
project
• Q&A

Part 1: The importance of the pre-application project
development process
•
•

•

Three main points
First: the PA 2008 process is deliberately front-loaded, with projects
developed in a staged and carefully considered manner with public
involvement. It is not designed to enable problems in project
development easily to be rectified post-acceptance.
Example: Rail Central
- Post-acceptance, problems emerged with highway AD
- PINS persuaded to defer PM to enable further work and
engagement
- Programme slippage, project changes and eventual withdrawal

• Second: when need is uncontroversial, but meeting it causes
significant residual harm, the focus of objections and examination
may shift to considering potential alternative and less harmful
ways of meeting the need. Those considerations may also arise
because of policy designations such as Green Belt or AONB, or
because they are an inherent part of demonstrating a compelling
case in the public interest for CA of land.
• In those circumstances examination of the issues can include
delving into the applicant’s internal decision-making process,
asking for contemporaneous documents and questioning the
choices made.

•

Example: Thames Tideway Tunnel
– 1st WQs – Section 14: Rationale for the selection of work sites and drive
strategies
– Q.14.1: Provide details and evidence for each site with full
documentation and details of how the selection process was
undertaken (including professional judgment and any methodology or
parameters applied) and how the responses were taken into account
– Q.14.3: Within each of the five parameters [engineering, planning,
environment, community and property] there were a number of
“considerations”. How was each consideration taken into account to
form the overall assessment for that parameter? Provide evidence that
this was applied consistently and impartially across all sites and provide
details of all those who undertook the assessment with their relevant
qualifications.

•

Third: A properly designed and documented project development process
should form the backbone of the case for the project, central to the drafting
of key application documents:
– Statement of Reasons: justification of land take, consideration of
alternatives to CA, account taken of impact on third party land during
decision-making.
– Environmental Statement: consideration of alternatives, including how
environmental impacts were taken into account.
– Consultation Report: compliance with the s.49(2) duty to take account of
feedback.
– Planning Statement: quality of the scheme and care in its preparation,
avoidance, minimisation and mitigation of adverse effects, alternatives.
– Freestanding Project Development Report? A single comprehensive account
can help keep other documents more concise, minimising repetition and
the risk of inconsistency.

•

In exceptional cases a choice between options may be left to the
decision-maker. If so, the applicant must demonstrate in the
application material:
– why it has not been possible to decide on one option, and
– that the mechanism is not being “used … as a substitute for a
proper options appraisal” (DCLG Pre-application Guidance at
[105]).

•

This will require explanation of, and reliance on, the rigour and
robustness of the applicant’s internal decision-making process.

Part 2: Governance and documentation of the process
• What is expected of a promoter
• Following a process
• Documenting the process
• Making decisions

What is expected of a promoter
• Powers granted by PA 2008 (e.g. regarding CA) bring
responsibilities for promoters and give rise to
expectations on the part of the Examining Authority.
• Need for a rigorous internal scheme development
process, where options are thoroughly and objectively
explored.
• Transparency as to the process.
• Proper documentation of the process.

Following a process
•
•

•
•

Create a scheme development process at the outset and be
prepared to stick to it
Project specific:
• Start with overall masterplan within which
components worked up over time? Or vice versa?
• Separate approach for AD sites?
Sequential vs overlapping workflows
Anticipated timing of phases / overall project development

• Decision points and decision trees: snakes and ladders
• Process firm enough to stand up to scrutiny, but flexible
enough to allow for changes:
• Allows for back-checking / change of course /
going back steps in light of new evidence, e.g.
fruits of consultation
• Unforeseen extra rounds of consultation
• Process itself can be an iterative document
• Do not retro-fit process

Visualisations:

Documenting the process
•

•

Importance of documenting process contemporaneously:
• Document decisions properly: give reasons, identify
decision-maker
• Finalise documents rather than leave in draft which
makes much more difficult to rely on later
• Version control
Be aware that documents may be called on later by ExA and
also relied on by scheme opponents

Decision-making
•

Evaluation criteria:
• Set out criteria in advance, make transparent, consult
on if necessary
• Apply criteria: e.g. avoid commercial pressures
undermining integrity of process

•

Decision making structure:
- Process documents should set out decision-making
structure and internal / external governance
- Identity of decision-makers: bear in mind may need to
appear as witness
- Need for effective review / check / challenge
processes: allocate roles

Part 3: Involving others in the development of your
project
• Consultation
• Sharing environmental and other information
• Engagement

Consultation
• Co-ordinating the timing of consultation and project
development
- When do key internal decisions need to be made
- How long will it take to process consultation responses?
- Will there be time to take them into account?
• What feedback will be useful in decision-making?
- Assessment/decision-making criteria
- Relative weighting to different considerations
- Preferences as between specific options

Sharing environmental and other information
• Environmental assessment and scheme development
- EIA is a process, intended to go hand in hand with the
process of scheme development
- PEI (Reg. 12(2)): “information … reasonably required for
the consultation bodies to develop an informed view of the
[LSE] of the development”
- The utility to the applicant of the responses received will
depend on the quality and adequacy of the information
shared with consultees.

Engagement
• Bringing other parties into the project development
process:
- Local planning authorities
- Highway authorities
- Utilities
- End users (where relevant)
- Local resident and interest groups

•

•

The advantages of engagement:
- Obtaining timely information and views from other
parties
- Early notice of concerns
- Identification of opportunities and mutual interests
- Building trust, and understanding of the applicant’s
perspective
Some may not be constructive, and use the process to
gather ammunition, but that is generally counterproductive.

Conclusions
• Good pre-application project development is central to
success under the PA 2008.
• The internal decision-making process must be well
designed, rigorous and properly documented.
• Consultation and engagement should be built in as
integral elements of that process, and undertaken in a
way that produces useful and timely information for the
applicant at key stages in decision-making.
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