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Statutory interpretation 

1. Recent case law on statutory interpretation 

2. Recent writing on statutory interpretation
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R (O) v SSHD [2022] UKSC 3:  background

• Can the Secretary of State lawfully make the exercise of a child’s right 
to be registered as a British citizen conditional on their payment of 
£1,012?

• Statutory power in the Immigration Act 2014 to make subordinate 
legislation setting fees for applications to obtain British citizenship.  
Challenge to the Immigration and Nationality (Fees) Regulations 2018.

• Argued that did not have the power to set the fee at a level which 
rendered nugatory the underlying statutory right.

• Appeal dismissed and regulations upheld  — question identified as one 
of  “statutory interpretation”  (see paragraph 27)
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The starting point is the wording of the statute read in context
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External aids are secondary assisting with purposive 
interpretation,  but not displacing clear and unambiguous meaning
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Objective assessment of meaning from the perspective of a 
reasonable legislature  
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Lady Arden suggesting a greater role for pre-legislative 
background material
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News Corp v HMRC [2023] UKSC 7:  background

• Whether digital issues of The Times,  The Sunday Times,  The 
Sun and the Sun on Sunday were supplies of “newspapers” 
within the meaning of the Value Added Tax Act 1994?

• Appellant argued that they were relying,  amongst other things,  
on the always speaking doctrine.

• Appeal dismissed.  Not “newspapers” within the meaning of the 
legislation — extensive consideration of the principles of 
statutory interpretation in the judgments  (see paragraphs 27 to 
60;  and 75 to 95)
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The starting point is again reading words in light of their context 
and purpose
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The always speaking principle — the Lord Burrows summary
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The always speaking principle applied contextually,  with reference 
to other principles of interpretation
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Using subsequent legislation to resolve ambiguity

11

12



03/11/2023

7

020 7353 8415 clerks@ftbchambers.co.uk ftbchambers.co.ukFrancis Taylor Building

The always speaking principle — the Lord Leggatt skepticism  

• Linguistic changes
• Changes in values
• Changes in scientific knowledge
• Technological changes 
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R (PACCAR) v CAT [2023] UKSC 28:  background

• Are litigation funding agreements pursuant to which the funder is 
entitled to recover a percentage of any damages recovered 
"damages-based agreements" within the meaning of the 
legislation which regulates such agreements?

• The case concerns the proper interpretation of a definition first 
used in one statutory context and then adopted and used in 
another context.  Considers whether later legislation throws any 
light on the proper interpretation of the earlier legislation.

• Appeal allowed by majority — agreements were damages based 
agreements.
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The role of explanatory notes and other external aids
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The presumption against absurdity 
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Subordinate legislation as an aid to the interpretation of a statute 
(1) 
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Subordinate legislation as an aid to the interpretation of a statute 
(2) 
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Lord Burrows, ‘Statutory Interpretation in the Courts Today’ 
(March 2022) (1)
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Lord Burrows, ‘Statutory Interpretation in the Courts Today’ 
(March 2022) (2)
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Lord Sales, ‘In Defence of Legislative Intention’ (November 2019) 
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Lady Rose, ‘Oxford Union Talk’ (May 2022) 
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Esther Drabkin-Reiter

Public Law Webinar - Legislation

Challenges to Secondary Legislation

Esther Drabkin-Reiter
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What I’ll cover

1. Challenges to secondary legislation – back to basics

2. Key principles from three recent cases

3. UK Internal Market Act and devolved legislation

4. Judicial Review and Courts Act 2022 and suspended quashing 
orders
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Challenges to secondary legislation – back to basics

Erskine May, para.31.4:

While the courts cannot strike down primary legislation, they may declare 
secondary legislation invalid. If the exercise of power by delegated 
legislation should be ultra vires, ie beyond the powers clearly authorised 
by the enabling Act, the validity of that delegated legislation can be 
contested in the courts.

The other grounds on which delegated legislation may be challenged in the 
courts are that the purported exercise of the power is unreasonable, or 
insufficiently certain; or that there has been procedural deficiency or 
irregularity.
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Key principles from three recent cases

• R (Bailey) v Secretary of State for Justice (No 1) [2023] EWHC 
555 (Admin) 

• Re Hughes’ Application for Judicial Review [2023] NIKB 5

• R (Kellogg Marketing and Sales Co (UK) Ltd and another) v 
Secretary of State for Health and Social Care [2022] EWHC 1710 
(Admin)
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R (Bailey) v Secretary of State for Justice (No 1) 
[2023] EWHC 555 (Admin) 

Background to the challenge

• Amendment to Parole Board Rules (a statutory instrument)

• Sought to prohibit prison and probation service staff from including in their 
reports to the Board views or recommendations as to a prisoner’s suitability for 
release or move to open prison conditions and in certain cases, provide a single 
SoS view on suitability

• Challenged on grounds (among others) that amendment was ultra vires the 
enabling Act, was contrary to Article 5(4) ECHR and was irrational

Francis Taylor Building

020 7353 8415 clerks@ftbchambers.co.uk ftbchambers.co.uk

R (Bailey) v Secretary of State for Justice (No 1) 
[2023] EWHC 555 (Admin) 

Key principles from the judgment

• Crucial to ascertain correct interpretation of secondary legislation and consider 
purpose of enabling statute

• Procedural and substantive dimensions to challenge both relevant

• Reasons for promulgating the secondary legislation must reflect its correct 
interpretation

• Negative resolution procedure does not exclude a duty to consult arising
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Re Hughes’ Application for Judicial Review [2023] NIKB 5

Background to challenge 

• Article 17(1) and (8) of the Local Government (Miscellaneous Provisions) (Northern 
Ireland) Order: prohibition on private individuals or companies from providing and 
maintaining crematoria

• Challenged on grounds that:

• (i) legislation did not operate in a manner that was logically connected to its 
purpose, but rather served to frustrate that purpose;

• (ii) legislation operates in a manner lacking in ostensible logic or comprehensible 
justification.

• Issue of public concern given relative lack of crematoria in Northern Ireland and the 
slow progress of the government in this area – justified grant of extension of time

Francis Taylor Building
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Re Hughes’ Application for Judicial Review [2023] NIKB 5

Key principles from the judgment

• Northern Ireland Orders in Council approved by resolution of both Houses of 
Parliament are amenable to judicial review

• High threshold for establishing irrationality

• Relevant that steps in place at Ministerial level to review and consider the legal 
framework of the provision of crematoria 

• Also relevant that relief sought would not resolve the applicant’s concerns
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R (Kellogg Marketing and Sales Co (UK) Ltd and another) v Secretary 
of State for Health and Social Care [2022] EWHC 1710 (Admin)

Background to the challenge

• Food (Promotions and Placement) (England) Regulations 2021: restrict the promotion, in 
supermarkets or other large outlets and online, of food classified as high in fat, sugar or 
salt and therefore “less healthy” 

• Breakfast cereals included where they have a particular nutrient profile score in line with 
government’s technical guidance

• Challenged by Kellogg on a number of grounds, including:

• (1) reg.10 of the 2021 Regulations, which provides for food authorities to be able to issue 
“improvement notices” for failure to comply, was ultra vires the enabling Act

• (2) impermissible for reg.3(4) to incorporate technical guidance for determining whether 
a product is “less healthy”
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R (Kellogg Marketing and Sales Co (UK) Ltd and another) v Secretary 
of State for Health and Social Care [2022] EWHC 1710 (Admin)

Key principles from the judgment

• Principles of parliamentary scrutiny and supremacy of Parliament as decision-maker are 
important for the interpretation of subordinate legislation

• Form of words used in the enabling Act is of limited relevance given objective approach to 
lawfulness of secondary legislation

• Possible – if enabling Act permits it – to incorporate by statutory instrument rules set out in 
an extraneous document

• Incorporated document must be in existence when the statutory instrument is laid before 
Parliament, and cannot then be changed without following legislative process required to 
amend or replace the statutory instrument itself
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UK Internal Market Act and devolved legislation

• Aims to preserve the UK’s single market following Brexit

• Principles of mutual recognition (s.2) and non-discrimination (s.5) disapply local 
requirements that would prevent sale of or discriminate against goods originating 
in a different part of the UK

• Concern that this cuts across ability of devolved legislatures to legislate in 
devolved areas including food safety and environmental regulation

• Request for clarification of relationship of UKIMA and Government of Wales Act 
dismissed by courts on grounds of prematurity – R (Counsel General of Wales) v 
Secretary of State for BEIS [2022] EWCA Civ 118

• Single-use plastics now excluded from UKIMA’s “market access principles”

• Something to watch!

Francis Taylor Building

020 7353 8415 clerks@ftbchambers.co.uk ftbchambers.co.uk

Judicial Review and Courts Act 2022 and suspended 
quashing orders
• Suspended quashing orders: new remedial power in s.29A of the Senior Courts 

Act 1981

• Permits a court to order that quashing will not take effect until a specified date 
or to remove or limit any retrospective effect of the quashing

• Increasingly requested by unsuccessful defendants – e.g.in R (Bailey) Secretary 
of State for Justice (No 2) [2023] EWHC 821 (Admin)

• Not possible to suspend or limit retrospective effect of declarations – so not 
possible to both suspend quashing order and issue a declaration that challenged 
act was unlawful

• Court may assume greater supervisory role (e.g. by ordering follow-up hearing) 
where suspended quashing order made
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Esther Drabkin-Reiter

Thank you for listening!

Esther Drabkin-Reiter

esther.drabkin-reiter@ftbchambers.co.uk
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The Illegal Migration Act 2023

1. Background 

2. Overview of the core regime 

3. International law 

Francis Taylor Building

35

36



03/11/2023

19

020 7353 8415 clerks@ftbchambers.co.uk ftbchambers.co.uk

Background

• The New Plan for Immigration (March 
2021)

• The Nationality and Borders Act 2022

• Rwanda policy announced 14 April 
2022

• Pledge to ”stop the boats”

• Illegal Migration Act receives royal 
assent on 20 July 2023

Francis Taylor Building

020 7353 8415 clerks@ftbchambers.co.uk ftbchambers.co.uk

The Purpose of the Act 

Illegal Migration Act 2023, section 1(1):

“The purpose of this Act is to prevent and deter unlawful 
migration, and in particular migration by unsafe and illegal 
routes, by requiring the removal from the United Kingdom of 
certain persons who enter or arrive in the United Kingdom in breach 
of immigration control.”
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The Main Provisions  

The Duty to Make Removal Arrangements (s.2) 

The SoS “must make arrangements for the removal of a person” from the UK if: 

1. The person has entered the UK in one of the means listed in s.2(2), including 
where a person has entered the UK without leave to enter or has obtained 
leave by deception. 

2. The person entered or arrived in the UK on or after 20 July 2023. 

3. The person did not come directly to the UK from a country in which the 
person’s life and liberty were threatened by reason of race, religion, nationality, 
membership of a particular social group or political opinion. 

4. The person requires leave to enter or remain in the UK but does not have it. 

The SoS must make removal arrangements ”as soon as is reasonably practicable” 
(s.6(1)(a)).

Francis Taylor Building
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The Main Provisions 

The Duty to Make Removal Arrangements (s.2)

Limited exceptions to the duty to make removal arrangements apply: 

• Unaccompanied children (until they turn 18)

• Where the ECtHR has indicated an interim measure and a Minister has 
determined that the individual concerned should not be subject to the s.2 duty 

• Victims of modern slavery or trafficking who are cooperating with law 
enforcement agencies in connection with a criminal investigation 

• The SoS has made regulations providing for further exceptions

Francis Taylor Building
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The Main Provisions 

Where will entrants be removed to? 

Section 6 provides that a person (P) may be removed to: 

1. A country of which P is a national

2. A country/territory for which P has obtained a 
passport/ID document

3. A country or territory in which P embarked for the 
UK 

4. A country or territory ”to which there is reason to 
believe P will be admitted”

Specific options differ depending on whether P is a 
national of a safe country or not. 

Nationals of any country may be returned to a Schedule 
1 third state. 
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The Main Provisions 

Inadmissibility (s.5)

• Any asylum claim made must be declared inadmissible by the SoS. 

• Effectively – any person who enters the UK “illegally” cannot make an asylum 
claim, even if they entered the UK due to trafficking/modern slavery. 

Francis Taylor Building
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The Main Provisions 

Suspensive Claims (s.8)

• The only way to suspend or prevent removal from the UK is by making a 
”suspensive claim”

• Two types: (1) serious harm suspensive claims and (2) removal conditions
suspensive claims (s.38)

• Serious harm = P would face a ”real, imminent and foreseeable risk of serious 
and irreversible harm if removed from the United Kingdom” to a third country

• Removal conditions = the s.2 conditions

• Claims must include prescribed evidence, be made in time, and be made in the 
prescribed form/manner

• All other claims (JR, Human Rights claims etc.) – must be made from abroad
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The Main Provisions 

Permanent bars on leave and citizenship 
(ss.30-37)

• A person who has ever met the s.2 criteria 
may not be granted leave to enter or remain 
in the UK (s.30), save in limited 
circumstances. 

• A person who has ever met the s.2 criteria 
cannot obtain British citizenship (save in 
limited circumstances). 

• So – the bars apply regardless whether the 
person was removed from the UK.  

Francis Taylor Building
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Summary of the core provisions

• Significant curtailment of ability to claim asylum, unless ”safe and legal” 
routes are used, even for victims of modern slavery and trafficking. 

• Duty on SoS to make arrangements to remove those who enter the UK via 
irregular routes, inc. by removal to third countries. 

• Very short time-period in which to challenge removal, and challenges will only 
prevent removal in limited circumstances. 

• Bar on citizenship / future grants of immigration status where s.2 criteria 
have been met. 
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Compliance with International Law 

• SoS made a s.19(1)(b) HRA statement. 

• Freedom From Torture has identified various potential breaches of international 
law

• Non-refoulement obligations (Art.33 Refugee Convention)

• Risk of torture or cruel, inhuman or degrading treatment (Art.3 ECHR)

• Removal to third countries with a risk of Arts.3-5 breach

• Risk of arbitrary detention (Arts.5-6)

• Penalising asylum seekers? Art.31 Refugee Convention

• Likely to lead to litigation (from abroad)
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Disclaimer notice
The oral presentation including answers given in any question and 
answer session (“the presentation”) and this accompanying paper are 
intended for general purposes only and should not be viewed as a 
comprehensive summary of the subject matters covered. Nothing said in 
the presentation or contained in this paper constitutes legal or other 
professional advice and no warranty is given nor liability accepted for the 
contents of the presentation or the accompanying paper. Conor Fegan 
and Francis Taylor Building will not accept responsibility for any loss 
suffered as a consequence of reliance on information contained in the 
presentation or paper. We are happy to provide specific legal advice by 
way of formal instructions.
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