
IN THE WESTMINSTER MAGISTRATES’ COURT 

 

IN THE MATTER OF AN APPEAL UNDER S.169(3) OF THE HIGHWAYS 

ACT 1980 

 

BETWEEN: 

 

NIGEL BRUNT PROPERTIES LIMITED 

Appellant 

And 

 

TRANSPORT FOR LONDON 

Respondent 

________________ 

 

DECISION 

________________ 

 

Introduction 

1. The Appellant company appeals pursuant to section 169(3) of the Highways 

Act 1980 (HA) against a term included in a highway scaffolding licence 

granted by the Respondent, Transport for London (TfL), under section 169(1) 

HA. 

 

2. On appeal to the magistrates’ court, the court may alter the terms of the 

licence, including by removing a condition attached to that licence. 

 

3. Section 169(1) HA prohibits the erection or retention of any scaffold or other 

structure in connection with building or demolition work, or the alteration, 

repair, maintenance or cleaning of a building that obstructs the highway 

unless authorised by a licence issued by the highway authority. Section 169(1) 

HA also provides that a licence may contain such terms as the authority 

issuing it thinks fit 

 



4. Section 169(2) HA provides that a highway authority must issue a licence 

unless the authority consider – 

 

(a)that the structure would cause unreasonable obstruction of a 

highway; or  

 

(b) that a relevant structure erected otherwise than as proposed by 

the applicant would cause less obstruction of a highway than the 

structure proposed by him and could conveniently be used for the 

work in question. 

 

Factual Background 

5. TfL is the relevant highway authority.  

 

6. The Appellant company is a regular customer of the Revenue and Licensing 

team at TfL.  It is a subsidiary company of Brunt Group Holdings Limited, 

which also includes Titchfield Group Limited. 

 

7. On 16 June 2025, the Appellant, via Krystal MacGregor of Titchfield Group, 

applied for a licence to erect a scaffold at 341 Euston Road, London for 

building repair.  The application included the scaffold drawing, the Risk 

Assessment and Method statement and scaffold design calculation. 

 

8. During the process, TfL sought confirmation from the Appellant that they 

would not affix advertising to the scaffold.  On 11 July 2025 the Appellant, 

again via Krystal MacGregor, confirmed that there would be no advertisement. 

 

9. On 22 July 2025 TfL granted the licence to the Appellant to erect and 

maintain scaffolding over the highway at 341 Euston Road, London. 

 

10. The licence was subject to several terms, including, term 4: 

“Nigel Brunt Properties Limited hereby agrees to comply with the 

attached conditions for Scaffold licences.” 

 

11. The attached conditions included: 

“No advertising is allowed, unless prior agreement has been made 

with TfL.” 

 

12. It is the imposition of this condition that the Appellant appeals. 

 

13. On 6 January 2025, the Appellant had obtained advertising consent from the 

London Borough of Camden Council for the display of an advertisement panel 



on a scaffold shroud at 341 Euston Road from November 2024 to September 

2029. 

 

Appeal 

14. On 8 August 2025 a complaint was laid before Westminster Magistrates’ 

Court in respect of the decision of TFL to impose a condition which was 

“unlawful or otherwise objectionable.” 

 

15. The appeal was listed before me on 15 June 2026.   

 

16. The Appellant appeals against the term imposing a condition restricting 

displays of advertising on the scaffolding on the grounds that it is (i) unlawful, 

and/or (ii) contrary to central Government policy. 

 

17. I was provided with an agreed bundle of 307 pages, a Skeleton Argument and 

bundle of authorities from the Appellant and a Skeleton Argument and 

separate bundle of authorities from the Respondent.  I took some time at the 

start of the day to read as much as possible. I heard no live evidence but full 

submissions from each party.  I adjourned to consider my decision. Although I 

do not refer to every document, authority or argument in this decision, I have 

taken it all into account.  In particular, I have taken into account the evidence 

contained in the witness statement and exhibits of Timothy Taylor, the 

Appellant’s solicitor, and David Gibbon, TfL’s Revenue and Licensing 

Manager.  I have disregarded parts of Mr Gibbons’ evidence which are not 

relevant to the issues I have to decide, but the nature, scope and length of his 

role for TFL means I have attached weight to his evidence concerning the 

nature and scale of TfL’s highway licensing role, and the existing and potential 

concerns arising in relation to advertising on highway scaffolding. 

 

Decision  

Unlawfulness 

18. There was no dispute between the parties that the provisions of section 169 

HA is focused on ensuring that a highway is not unreasonably obstructed. 

 

19. Mr Stemp, on behalf of the Appellant, submitted that although the legislation 

provided that a licence may contain such terms as the authority issuing it 

thinks fit, that power was not “unfettered”, was not limited to the Wednesbury 

reasonableness test and that the controls were “much tighter”  being confined 

to furthering the purposes of the HA only.   

 



20. He drew my attention to Pyx Granite Co Ltd. v Ministry of Housing and Local 

Government and Another [1958] 1 QB 554, Mixnam’s Properties Ltd v 

Chertsey Urban District Council [1965] AC 735 and Newbury Council v 

Secretary of State for the Environment and Others [1981] AC 578.   Because 

the purpose of section 169 HA is to ensure that any obstruction of a highway is 

not unreasonable, he submitted that the reasons given by Mr Gibbon in his 

statement for the imposition of the restriction condition are irrelevant.  In his 

submission, TfL should never have imposed a condition to seek to control the 

use of licenced scaffolding for advertising. 

 

21. Mr Westaway, for the Respondent, submitted that the starting point must be 

the statutory language which provides for a broad discretion as to the 

conditions that a highway authority may impose on a licence under section 

169(1) HA, and that the test of lawfulness is the broad test as set out in 

Associated Provincial Picture Houses Ltd v Wednesbury Corp [1948] 1 KB 

223, i.e., is the term  “so unreasonable that no reasonable authority could 

ever have come to it”? 

 

22. TfL has a duty imposed by section 130 HA to protect the public’s right to use 

and enjoy the highway.  It follows therefore that a highway must be kept safe 

and any interferences with the public’s rights should be kept to a minimum.  

Interference should be the least disruptive and for the least length of time, 

which is why section 169(2) provides for the availability of lesser measures 

than proposed to be a lawful basis for refusing the grant of a licence. 

 

23. Interference with the public’s rights to use and enjoy the highway is not 

confined to grants of licences to erect scaffolding.  TfL also grant licences 

under the HA for the placing of builders’ skips, building materials, excavations 

and hoardings.  There are other legislative or regulatory frameworks to deal 

with, for example, matters such as road closures, speed restrictions, and the 

placing of refuse for collection. 

 

24. I agree with Mr Westaway’s submissions: 

 

(i) The statute specifically provides for the highway authority to impose 

terms as it thinks fit. 

 

(ii) Advertising on scaffolding obstructing the highway potentially has 

direct implication for the safety, use and enjoyment of the highway. 

 

(iii) There are express indications within the HA, for example at section 

132, which refer to controls over advertising which are not present in 

section 169. 

 



(iv) The scaffold being used for commercial revenue runs counter to the 

public interest in the length of the obstruction being for only the 

minimum to undertake the works for which the scaffold is required. 

 

25. There are separate and distinct considerations between the facts of the 

planning law authorities referred to by the Appellant and those applicable to 

the Highways Act 1980.   

 

26. The decision to impose a condition to restrict the use of the scaffold erected on 

public highway to its stated purpose, and to restrict it from being used for 

advertising, is not unreasonable.  This would be the case even if the Appellant 

had not categorically stated that they would not be using the scaffold for 

advertising. 

 

Contrary to Central Government Policy 

27. Mr Stemp placed reliance on a direction in Appendix A of the Department of 

the Environment Circular 9/77 issued on 31 January 1977 to highway 

authorities not to impose conditions on scaffold licences that conflict with or 

duplicate existing legal requirements. The parties did not agree whether this is 

current policy or has been withdrawn.  I could not conclude the matter one 

way or the other, but in any event, this was guidance issued almost 50 years 

ago at a very different time for health and safety, planning, environmental and 

highway considerations, and in a very different era from that existing in 

London today. 

 

28. I accept Mr Stemp’s submissions that there are other legislative regimes and 

regulations governing advertising, including, for example, what can be 

advertised, where, the type of material used, and public safety, and guidance 

on factors to be taken into account, but I do not accept that it follows that TfL 

is prohibited from regulating advertising under section 169 HA.   

 

29. There is no requirement to consult a highway authority under the Town and 

Country Planning Act 1990 and the Town and Country Planning (Control of 

Advertisements (England) Regulations 2007, before a planning authority 

could give consent to display an advertisement, nor do they address the issue 

of obstructing a highway.  It may be that in some scenarios the matters which 

cause TfL concern would be considered as part of the process undertaken by 

the planning authority, but not necessarily.  This overlap does not mean that 

the HA is irrelevant.  

 

30. TfL is the public authority with responsibility for highways, and it must follow 

that as the authority granting a licence under section 169 HA for scaffold to be 



erected, it can impose a condition restricting the use of that scaffold for 

another purpose, namely advertising. 

 

31. I therefore refuse this appeal. 

 

Costs 

32. TfL applied for costs under section 64 Magistrates Court Act 1980.  I was 

provided with a detailed schedule; the total sum is £38,656.50. 

 

33. The parties agreed that this court has a discretion whether to order costs as it 

thinks just and reasonable, and that what the court thinks is just and 

reasonable will depend on all the relevant facts and circumstances of the case.  

It does not follow automatically that costs should follow the event, but the 

court may conclude this just and reasonable. 

 

34. Mr Stemp opposed the application.  The Appellant had not other recourse 

than to bring the complaint to this court as opposed to a tribunal in which 

costs are borne by each party.  He submitted that the case involved an 

important question of principle and that this was a genuine dispute with 

potentially wider implications. On this basis he submitted that each party 

should bear their own costs, or that this would amount to justification for 

awarding costs in a lower amount than those actually incurred.  He did not 

submit that the costs claimed were unreasonable overall or in part. 

 

35. In my assessment, TfL applied its open and consistent policy of imposing a 

condition restricting the use of a scaffold for which it had granted a licence 

under s169 HA.  The Appellant was aware of this policy and indeed confirmed 

that it would not use the scaffold for advertising. Once the complaint had been 

made, TfL had two options. Either to concede that the imposition of the 

condition was unlawful or objectionable, which would be contrary to its 

longstanding and consistently applied policy, and which may have had 

significant ramifications for other scaffold licences, or to defend the complaint 

and incur significant costs.  In these circumstances, I consider that it is just 

and reasonable for the Appellant to pay TfL’s costs in full. 

 

 

 

Annabel Pilling 

District Judge Magistrates’ Court 



15 July 2026 


