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Mr Justice Kimblin:  

 

[A] INTRODUCTION 

1. By a claim form issued on 24th October 2025, Natalie Barstow (‘the First Claimant’) 

challenged Green Generation Energy Networks Cymru Limited’s (‘the Defendant’) 

entry onto her family’s land on 29th July 2025, and ongoing entries. The Claimant lives 

at Fforest Farm, Llandrindod Wells, in Powys. 

2. The Campaign for the Protection of Rural Wales (‘the Second Claimant’) is described 

on the claim form as a “well-known national Welsh charity founded in 1928 and which 

seeks to protect the interests of the landscape, the environment and rural communities 

and brings this claim because it is deeply concerned about the risks to species and the 

behaviour which intimidates local communities.” 

3. The Land Justice Coalition Ltd t/a Justice for Wales (‘the Third Claimant’) is described 

on the claim form as a newly established grassroots group which is concerned about the 

Defendant’s practices. 

4. On 5th July 2024, the Defendant was granted a licence by Ofgem and became an 

Independent Distribution Network Operator (‘IDNO’). This enabled the Defendant to 

develop, operate and maintain local electricity distribution networks. 

5. The Defendant is accordingly also an Acquiring Authority under Part 7 of the Housing 

and Planning Act 2016 (‘the 2016 Act’) by reason of s.6(1)c and Sch 3 Electricity Act 

1989. It is surveying proposed routes for the lines of grid connections. The projects 

would fall within the scope of development consent regimes for nationally significant 

infrastructure. They would connect renewable energy schemes. The projects are 

referred to as Towy Teifi, Towy Usk and Vyrnwy Frankton. 

6. The Claimants contend that the Defendant has not exercised its statutory powers 

lawfully. They sought interim relief in the form of an injunction to restrain further 

entries onto land. That interim relief was granted by Eyre J. 

7. The Claimants seek declaratory relief as to the interpretation of the statutory scheme 

and the First Claimant’s rights under Article 8 and the First Article of the First Protocol 

of the European Convention on Human Rights and Freedoms. The Claimants also seek 

injunctive relief in respect of the retention and use of data which has been obtained. 

While I refer to the Claimants together, the Second Claimant can be distinguished as 

not having any interest in land, not being served with a notice and so not having any 

data of its own with the Defendant. I have therefore concentrated on the First and Third 

Claimants for this reason, and without disrespect to the Second Claimant’s evident 

public interest, cf. legal interest in land and data. 
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[B] ISSUES 

8. Permission was refused on the papers by HHJ Keyser KC. Limited permission was 

granted by Jefford J on renewal and permission to argue the interpretation of s.174 and 

data protection grounds was given by May LJ on Maundy Thursday. The result is that 

the claim raises issues which fall into three broad categories. The first category is the 

construction of the statutory scheme for entry onto land which is the power relied upon 

by the Defendant. The issues of construction are concerned with the giving of notice as 

to whom, when and in what level of detail. The relevant power is that under s.174 of 

the 2016 Act. Once notice is given, what is meant by ‘reasonable time’ to enter the land 

within the meaning of s.172 of the 2016 Act? 

9. The second category of issues arises from the way in which the power has been 

exercised: was it reasonably exercised, including as to the protection of species, their 

habitats and also livestock? This question brings with it a further question as to the 

requirement for policies or protocols for the way in which the power was exercised. 

The same points are then put in the human rights context and the justification and 

proportionality of interference with Convention rights. 

10. The third category of issues is in respect of data which has been gathered, including 

questions as to the application of data protection legislation and the lawfulness of 

retention of the data which the Defendant has collated. 

11. The issues as expressed by the parties are broad and numerous. The Claimants’ list 

comprises 42 issues within which there are a further 40 sub-issues. The Defendant’s list 

is more modest, at 19 issues. I have sought to resolve the real disputes between the 

parties by reference to the three broad categories of issues and the specific relevant 

questions which arise. That approach has guided the structure of this judgment. The 

resultant list of issues is as follows: 

a) Construction of Part 7 of the 2016 Act 

i) The service requirement to give notice to ‘every owner or  

occupier of land’ 

ii) Whether notice runs with the land 

iii) The meaning of ‘14 days’ notice’ in s.174(1) 

iv) The meaning of ‘reasonable time’ in s.172(2)(a) 

v) The meaning of ‘details of what is proposed’ in s.174(3) 

b) Exercise of the powers under the 2016 Act 

i) Whether the First Claimant’s Article 8 rights are engaged, and if 

so, whether they were breached on 29th July 2025 

ii) Whether the First Claimant’s land is a possession under the first 

article of the first protocol, and if so, whether there was an 

interference with that interest on 29th July 2025 
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iii) Whether there were less intrusive means to undertake the surveys 

iv) If a duty applies to the Defendant in respect of protected species, 

habitats and farmed animals, and there is a breach of that duty, 

what is the effect on the lawfulness of the entry onto the land 

v) Whether the Defendant’s use of its powers was Wednesbury 

unreasonable 

c) Data processing 

i) Should the Claimants’ data protection claim be decided in these 

proceedings? 

ii) If so, was the Defendant’s processing of personal data lawful 

under Article 6 UK GDPR? 

12. The reasons which follow are to be read as a whole. The treatment of each issue is to 

be understood in the relevant context of what has been set out earlier in the judgment. 

In the sea of material and issues, to do otherwise would lead to an epic voyage or be a 

peril to navigation. 

13. Of the three Claimants, only the First Claimant is an occupier who complains about her 

treatment by the Defendant. She relies on the evidence, given by signed witness 

statements, of many others who have similar complaints which overlap in their 

characteristics to varying extents but who are not individuals who appear on the claim 

form. However, there are common themes amongst them. The Defendant did not 

respond via its submissions to that evidence, save to say that the allegations of 

unreasonable conduct are not accepted. Its position is that such evidence is either 

irrelevant to the pleaded claim, or should be excluded from consideration in a judicial 

review because Part 8 proceedings are not appropriate to make factual findings. The 

Defendant did respond via its own witness statements to put the correspondence and 

notices into evidence and to explain its processes, policies and the events as its 

witnesses recalled them. 

14. Prior to the hearing there was active pursuit of further disclosure from the Defendant. 

The point was not abandoned but the case proceeded effectively on the very substantial 

body of material presently available. Neither during the hearing nor after it have I been 

concerned that further material was necessary to reach robust conclusions on the issues 

nor to ensure fairness to the parties. Likewise, the parties had to proceed quickly over 

the Easter vacation in preparation for the hearing. I declined to adjourn and am grateful 

to the parties for the way that they adapted and cooperated. 

[C] THE SCHEMES 

15. The Defendant is promoting three grid connection projects: (1) Towy Teifi; (2) Towy 

Usk with a spur to other schemes; (3) Vyrnwy Frankton with a spur to other renewable 

schemes. Each is a 132kV electricity connection between a renewable energy scheme 

and the National Electricity Transmission System (‘NETS’). The first two grid 

connections are to the National Grid at Llandyfyfaelog in Carmarthenshire. The third 

is to Lower Frankton, in Shropshire. 
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16. The details of the proposed schemes for which consent will be sought have not yet been 

settled. However, there has been a strategic assessment of the options for grid 

connection of the South Wales and Mid Wales energy developments to the NETS. The 

options were reported on in March and August 2023. Eleven options were considered 

for connection of the South Wales energy projects. The option to connect to a substation 

at Carmarthen was the preferred option. 

17. Ten options were then considered for the Mid Wales energy projects. The Lower 

Frankton option for a new substation was selected as the preferred option. 

18. For each of the preferred options, the schemes were considered on the basis of 132kV 

connections on overhead lines. The majority of the electricity network in Great Britain 

operates on a system of AC overhead lines (‘OHL’). These would include use of pylons 

which are appropriate for 132kV transmission. Such pylons are materially smaller than 

the 400kV network-pylons to which they would connect. The strategic assessments 

explain the supporting structures as follows: 

“There are a number of different structures available to support 

OHL conductors (wires) that can operate at 132kV. Single circuit 

structures are able to support the 3 wires in each circuit and these 

are typically of single or double wood pole design and are circa 

14m in height. A range of conductors can be installed on single 

circuit wood pole structures, however in order to maintain a 

spacing of approximately 100m between the supporting 

structures, the realistic limit of power that can be transferred on 

wood poles at 132kV is approximately 200MVA. 

There are also double circuit structures that are capable of 

supporting 2 circuits consisting of 6 or 12 wires. Double circuit 

structures operating at 132kV typically consist of steel lattice 

design (such as an L4 or L7 tower) and are able to support larger 

conductors and are therefore able to distribute more power than 

the equivalent single circuits. The standard height for a 132kV 

steel lattice L7 tower is 27m high and has spacing of between 

200m -250m. Steel lattice towers at 132kV offer the ability to 

support conductors with realistic limit of power distribution of 

400MVA per circuit (or 800MVA per OHL route). Larger 

standard steel lattice structures (such as an L8 design) are able to 

carry 132kV conductors, however these are much greater in 

height. L8 towers are normally used for 275kV and 400kV 

transmission connections.” 

19. Andrew Hardcastle is a chartered electrical engineer and project director for the 

Defendant. He explains the use of the Holford Rules to guide the route of OHLs: 

“Having identified that a 132kV connection to new National 

Grid substations on the existing NETS in the Carmarthen and 

Lower Frankton area was the most appropriate solutions for the 

Projects, GGC sought to identify the most appropriate route for 

the grid connection.  
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The overall approach taken to routeing is based on the 

acknowledgement that the main effects of an OHL during 

operation are landscape and visual ones. As visual effects of 

OHL cannot always be mitigated (for example via screening), 

careful routeing is the primary way in which visual effects may 

be reduced. Further environmental and technical constraints also 

need to be considered alongside landscape and visual effects. 

Generally, across the electricity industry, it is accepted that the 

guidelines developed by Lord Holford (‘The Holford Rules’) 

should be employed for routeing high voltage OHL.  

The Holford Rules are referenced in the Department for Energy 

Security & Net Zero (‘DESNZ’) National Policy Statement for 

Electricity Networks Infrastructure (EN-5), the 2023 version of 

which came into force on 17 January 2024. Paragraph 2.9.16 of 

EN-5 states “The Holford Rules – guidelines for the routing of 

new overhead lines – were originally set out in 1959. These 

guidelines, intended as a common-sense approach to overhead 

line route design, were reviewed and updated by the industry in 

the 1990s, and they should be embodied in the applicants’ 

proposals for new overhead lines.”   

The Holford Rules set out a hierarchical approach to routeing 

which advocates avoiding areas of high amenity value, minimise 

changes in direction, take advantage of topography and minimise 

visual interaction with other transmission infrastructure.  

In addition to the inclusion of the Holford Rules in GGC’s 

‘Approach to Routeing Grid Infrastructure in Wales’ document, 

the continued industry-wide employment of the Holford Rules 

can be demonstrated in their inclusion within documents 

published by other Transmission/Distribution Network 

Operators across the UK including National Grid (‘Our 

Approach to Consenting (2022)’), SP Energy Networks 

(including SP Manweb plc, the Distribution Network Operator 

(DNO) for North Wales)  (‘Approach to Routeing and EIA 

(2020)’) and Scottish and Southern Electricity Networks.” 

 

20. Two of the proposed schemes are wholly within Wales (Teifi and Usk). The Vyrnwy 

Frankton scheme is partly in Wales and partly in England. The Welsh schemes would 

fall to be considered under the Infrastructure (Wales) Act 2024. The cross-border 

scheme would fall to be considered under the development consent order regime in the 

Planning Act 2008. These are consenting regimes for projects of national significance. 

The Defendant considers that both projects require environmental statements under the 

Town and Country Planning (Environmental Impact Assessment) (Wales) Regulations 

2017 and the Infrastructure Planning (Environmental Impact Assessment) Regulations 

2017 respectively. 
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21. It follows that environmental information is required to inform the assessment of 

environmental effects, which would then be consulted upon both with statutory 

consultees and with the public. 

[D] THE EVIDENCE 

22. There are 24 witness statements. There are reports and supplementary reports from 

three experts. I will summarise the themes in the evidence, then set out representative 

features of the detail and lastly turn to how I may properly use the evidence in Part 8 

proceedings for judicial review. 

The Themes in the Evidence 

23. Natalie Barstow has made witness statements on her own behalf and also on behalf of 

the Third Claimant. Both the First and Third Claimants rely on the evidence of others 

who own or occupy land which the Defendant has sought to survey. That evidence has 

an overarching set of themes and a narrative which relates to rural mid-Wales, its farms, 

livestock and pattern of working. 

24. In Powys many of the farms referred to in the evidence are family-owned, either as 

freehold or as long-standing tenanted farms. The land has often been in the same family 

for generations and has been built up by gradual acquisition of land. The livestock are 

also a long-term investment which results in herds which are well suited to their 

particular environment and are hefted to it, i.e. the stock know their patch and pass on 

their association with it to their young. 

25. Some of the farmhouses are remote and isolated. There are transmissible animal 

diseases which the farming community seeks to contain and in some instances is 

required to contain, such as bovine tuberculosis (‘bTB’). There is anxiety and concern 

about those risks, not least because lost stock cannot be restored if they have unique 

characteristics. Farms also contain potential hazards, either from farming activities or 

features of the land, such as wells. Likewise, they contain features of environmental 

value such as notable habitats and species of conservation value. 

26. Some farmers have received correspondence from the Defendant and some have 

received notice of intention to rely on 2016 Act powers. They observe that the notices 

are generic in terms of the list of potential surveys and with no specific date or time of 

attendance, nor a range of potential dates. Others have not received such notice but 

report the presence of surveyors on their land who, when challenged, have said that 

they were exercising such powers. When sought, identification or evidence of authority 

to enter the land was not produced. Proof of insurance was sometimes sought but not 

provided. 

27. There are several complaints about biosecurity. Farmers give evidence that surveyors 

attended their farm with footwear and clothing which was muddy as a result of recent 

visits to other farms. Surveyors cleaned off their clothing onto their land. Disinfection 

materials were not adequate. 

28. On the other hand, the Defendant reports significant opposition to the scheme despite 

attempts to engage with those who would potentially be affected. Mr Hardcastle gives 
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evidence of hostility towards those undertaking surveys, and of unattributed threatening 

behaviour. 

29. The evidence in respect of notices is partly documentary evidence because copies of 

relevant notices have been produced. There is also evidence in the witness statements 

as to whether or not a notice has been served, and on whom. That is largely factual 

evidence. Evidence in respect of surveys comprises factual evidence about attendance 

at properties and on land which is in some aspects uncontested but in other respects is 

disputed. 

The Evidence in Respect of Notices 

30. During 2023, the Defendant wrote to Mr George Barstow, the father-in-law of the First 

Claimant and registered owner of three parcels of land which comprise Fforest Farm 

and land south of Matts Farm, explaining that the routing and design of the scheme was 

under consideration and development. On several occasions, a questionnaire was sent 

under cover of a letter which offered to pay professional advisors’ or agents’ fees. 

31. The First Claimant and her husband only open post which is addressed to them. They 

recycle any post marked ‘To the occupier’, without opening it because their address 

hosts many businesses which produces “a huge amount of ‘junk’ mail’”. 

32. This correspondence was followed by invitations to enter into a licence via which 

consent was given by the landowner for surveys to be undertaken, and for compensation 

for potential damage and disturbance in the sum of £250. Such a letter dated 5th 

February 2024 pointed to the alternative of serving notice under the 2016 Act, and said: 

“Our strong preference is to agree voluntary consent to access 

land for surveys and investigations. If we cannot work with you 

to agree access, we would reluctantly have little alternative but 

to look at what options may be available to us including 

consideration of issuing a 14-day notice under Section 172 of the 

Housing & Planning Act 2016, which would provide access to 

land on the expiration date of the notice. 

Under section 177 of the Act it is an offence, without reasonable 

excuse, to obstruct another person in the exercising of the powers 

granted under S.172 of the Act to carry out the surveys and 

anyone obstructing access could face a fine. Civil court 

proceedings can also be taken against anyone who obstructs, 

permits or incites others to obstruct the carrying out of surveys 

under a notice. 

As you will appreciate, Green GEN Cymru Ltd would rather not 

resort to potentially using any statutory powers and very much 

hope a mutually agreed arrangement can be put in place.” 
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33. This letter draws attention to the s.177 offence. It is unclear what “Civil court 

proceedings” is intended to refer to, though it may allude to an application for a 

mandatory order. 

34. On 19th August 2024, Geldards LLP, solicitors for the Defendant, wrote to George 

Barstow more extensively, but to like effect: 

“Unfortunately, Green GEN has not been able to agree the terms 

for voluntary access and enclosed with this letter is a notice 

under section 174 of the Housing and Planning Act 2016 (“Act”) 

giving you notice that Green GEN intends to access your 

Property for surveys under section 172 of the Act (“Notice”). 

Under section 172 of the Act, Green GEN may authorise a 

person in writing to enter and survey or value land in connection 

with a proposal to acquire an interest in or right over land. 

Green GEN have been granted an Independent Distribution 

Network Operation licence under section 6 of the Electricity Act 

1989 by Ofgem. Green GEN intends to promote a standalone 

compulsory purchase order, in conjunction with the DNS, in 

order to facilitate the Project. This means that Green GEN is an 

‘acquiring authority’ for the purposes of section 172 of the Act. 

For the avoidance of doubt, the Notice does not constitute a 

notice or an intention to acquire your Property by compulsory 

acquisition. Green GEN needs to undertake surveys over the 

Property in order to help develop the route the proposed 

connection will take, including how and where overhead lines or 

underground cables are used and any potential environmental 

effects. 

We draw to your attention that under section 177 of the Act it is 

an offence for a person without reasonable excuse to obstruct 

Green GEN in the exercise of the power under section 172 of the 

Act. A person who commits such an offence is liable on 

summary conviction to a fine not exceeding level 3 on the 

standard scale (currently £1000). Green GEN may also take civil 

action against any person who obstructs or permits or incites 

others to obstruct Green GEN and/or its contractors in carrying 

out their lawful duties pursuant to the Notice. 

GGC’s preference has always been, and still is, to agree on 

voluntary terms of access by putting in place an annual licence 

for surveys. Following feedback, GGC has updated its proforma 

survey licence. In addition to updating the licence, GGC have 

reviewed its Land Rights Strategy in line with recent changes 

made by other electricity companies. Enclosed is a copy of the 

new Licence and Land Rights Strategy outlining increased 

payments for survey access.” 
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35. The same letter and enclosures were also sent to ‘The Occupier’. 

36. The s.174 notice provides as follows: 

“The Owners and Occupiers.  Date: 19 August 2024 

 

THIS NOTICE AFFECTS YOUR PROPERTY 

LEGAL NOTICE OF ENTRY FOR SURVEYS 

PURSUANT TO SECTION 174 OF THE HOUSING AND 

PLANNING ACT 2016 

TOWY USK CONNECTION PROJECT 

Green Generation Energy Networks Cymru Limited (“Green 

GEN”) is an acquiring authority for the purposes of sections 172 

to 178 of the Housing and Planning Act 2016 (“the Act”) and as 

such benefits from the powers conferred by those provisions. 

Under section 172 of the Act, Green GEN may authorise a 

person in writing to enter and survey or value land in connection 

with a proposal to acquire an interest in or right over land. 

Green GEN hereby gives you notice, pursuant to section 174 of 

the Act, that it intends to exercise its power under section 172 of 

the Act over the part of your property shown edged and coloured 

blue on the attached plan (“the Property”) in connection with the 

Towy Usk grid connection project. 

Green GEN intends to enter the Property, with or without 

vehicles, plant and machinery, upon the expiry of a period of no 

less than 14 days from the date of this Notice to undertake the 

surveys detailed in the enclosed Schedule and shown on the 

attached plan. 

Under the provisions of section 176 of the Act you, as a person 

with an interest in the Property, are entitled to compensation for 

any damage occurring as a result of the exercise of the powers. 

Any disputes relating to compensation will be determined by the 

Upper Tribunal (Lands Chamber) and the provisions of section 

4 of the Land Compensation Act 1961 apply to the determination 

of such disputes, with any necessary modifications. However, in 

the first instance, Green GEN would hope to reach agreement 

with you as to the amount of compensation (if any) to which you 

may be entitled.” 

 

37. The Notice included a plan and a schedule of surveys. The plan, as served, appears to 

refer to land parcels which are coterminous with the title plans. 
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38. The schedule lists 24 different types of survey. Examples include the use of geophysics 

by means which do not disturb the ground in order to detect archaeological features, 

recording of ecological habitats, using tubes within hedgerows to find dormice, 

particularly around hazel, and great crested newt surveys by eDNA sampling, torch 

surveys and overnight bottle-trapping. 

39. The timeframes indicated within the schedule are by reference to periods of months, 

such as March to October for habitat surveys, or April to November for geophysical 

surveys, depending on crop cover. The length of each visit is set out, including whether 

it would be during the day or during the night. The schedule explains whether any 

apparatus would be left on the property. 

40. Since 19th August 2024, slightly different versions of a s.174 Notice have been served 

on landowners along the three proposed grid connection routes, including by other firms 

of solicitors, such as Hugh James. Pinsent Masons have also been instructed and have 

drafted a further version of the s.174 Notice. However, their service came about in the 

context of the parties’ attempts to reach agreement outside of these proceedings. 

Versions of s.174 notices from 2026 include more limited schedules of surveys, for 

example including only ecological surveys. However, they remain broadly framed as 

to the range of surveys and the time periods over which they are proposed to take place. 

41. On 9th July 2025, Rory Matthews of Sunderlands Land Agents sent an email to Stella 

Price which contained the following quotation from a meeting note. The meeting was 

between Russell Davies of Bruton Knowles land agents and Charles de Winton, on 

behalf of the Defendant (the reference to RWS is to the Royal Welsh Show): 

“As a summary of our discussion yesterday, GGC are moving 

away from undertaking surveys across the entire route, it 

proposes to concentrate on surveying sections of the route over 

short periods of 2-3 week windows. The idea being to 'flood' the 

area with multiple discipline surveys, for example; ecology, 

habitat, arboriculture, drainage etc etc (not limited to these 

disciplines). The aim is to complete multiple surveys in a smaller 

window rather than making several visits to land parcels over 

extended timescales. 

The first section is from the proposed Nant Mithil Wind Farm to 

the proposed switching station site area, the pole section. These 

surveys are planned for w/c 14th July '25 and w/c 28th July '25, 

no surveys or visits are planned for the RWS week, w/c 21st July 

'25. 

Having served statutory notices, GGC will not be seeking 

consent for access, it will be exercising its statutory right of 

access to the land with its sub-contract surveyors pursuant of the 

notice. Due to the multiple disciplines and varying timings 

involved for separate surveys, dates and times cannot be 

programmed or provided, only that these surveys will be carried 

out during the above windows, after which the surveyors will 

move on to another section. 
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GGC's preference has always been to enter into voluntary access 

agreements with landowners and it would still welcome and 

encourage landowners to sign and return the non-intrusive 

licence. Licences have been sent out with every correspondence, 

the most recent was sent out with the summary/update letter. 

If landowners decide to refuse access for surveys pursuant of the 

statutory notices served, it is unfortunate but GGC will have no 

option but to make an application to the Magistrate's (sic) Court 

for a warrant. Once this process has been set in motion, GGC 

will not desist from seeing it through, continuing to a hearing at 

the Magistrate's (sic) Court and making an application for costs. 

GGC are prepared to refund reasonable agent's fees as has been 

set out in all correspondence to date, GGC will not be refunding 

legal fees. At a later stage, when there is a requirement for 

solicitors' involvement to draft easements, wayleaves, land 

purchase etc. etc, GGC will undertake to refund reasonable 

solicitors fees to be agreed.” 

42. From this text, the main elements of the Defendant’s approach can be seen, as follows. 

Each area of land is to be surveyed for all purposes as one event rather than a series of 

individual and sequential surveys, within a two-week window. There would be reliance 

on the statutory notices and no other, more specific, notification. The reason for this is 

logistical. The Defendant wishes to reach agreement with landowners, but failing that 

will apply for a warrant. If a warrant is applied for, the Defendant will not desist in 

seeing it through and making an application for costs. 

43. Russell Davies and Charles de Winton visited the First Claimant on 29th July 2025. 

They explained that surveyors would attend on 31st July but were unable to say precisely 

where on the land they would require access. The First Claimant asked for insurance, 

biosecurity and safety information. 

44. The surveys were deferred to 7th August 2025. 

Entry onto the First Claimant’s Land 

45. In fact, evidence from wildlife cameras subsequently showed the presence of surveyors 

on 29th July 2025 in or around the Colwyn Brook, which is close to the boundary with 

the First Claimant’s neighbour. The First Claimant is concerned that there was an 

unauthorised survey. As I have indicated, the registered title is with Mr George 

Barstow. I have referred to the land as the First Claimant’s land in that she occupies the 

land with her family, which is to be understood in this context. I am not trying an action 

for trespass. 

46. The Defendant has responded via the evidence of Katharine Luxmoore, who is an 

Associate Director of LUC (Land Use Consultants), at their Bristol office. She is a 

member of the Chartered Institute of Ecology and Environmental Management. She 

explains that the ecologists who were at the Colwyn Brook were in search of evidence 

of otters. The majority of these forms of evidence require an up-close survey of the 

habitats, and in the case of rivers where there are banks, shrubs and trees obscuring 
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views, this usually requires entering the river in order to determine whether evidence is 

present or not. It is for this reason that the surveyors entered the Colwyn Brook and 

walked along the riverbed. 

47. The ecologists went onto the adjacent land which is in the ownership of Dennis 

Williams, with his agreement. That gave them access to the Colwyn Brook. They 

walked along the bed of the watercourse, looking for evidence of otters. There was no 

requirement nor intention to enter the First Claimant’s land. 

48. Ms Luxmoore’s witness statement is clear, and straightforward. I have no reason not to 

accept that: (1) there was appropriate care taken to instruct the ecologists not to go on 

the First Claimant’s land, and; (2) that they did not intend to go on to the First 

Claimant’s land. 

49. However, the First Claimant’s fourth witness statements contests Ms Luxmoore’s 

understanding of mapping. She points out that the Brook falls within the area shown to 

be land in her family’s ownership and the footpath from which access was gained is not 

adjacent to the Brook. Mr Turney KC conceded that the entry was unfortunate. 

The Evidence in Respect of Surveys/Entry 

The Claimants’ evidence 

50. The Claimants have filed evidence which they rely upon to exemplify and to illustrate 

their case as to the lawfulness of the Defendant’s use of its powers under ss.174 and 

172 of the 2016 Act. I have read all of the evidence, but I have summarised only a 

representative part of it in this judgment in order to illustrate the main points which are 

made. 

51. Katherine Jones and her family live at CefnBychan where they have a hill farm, as have 

many previous generations of their family. They did not receive either a notice under 

s.174 nor an authorisation under s.172 of the 2016 Act. 

52. On 17th April 2025, Ms Jones was concerned to see a car parked on their lane with two 

men surveying the land who reported that they had verbal permission to be on 

neighbouring land but did not know where the boundaries were. 

53. Anthony Powell owns Abercynithon, Builth Wells, where he lives with his family, and 

farms livestock. His farm includes listed buildings. He has received neither a s.174 

notice nor an authorisation under s.172. On 11th, 26th and 27th August 2025 he was 

visited by Mr Willie Glasgow of Bruton Knowles and others. Mr Powell records his 

evidence of these visits, as follows: 

“I was visited unannounced by a man called Willie Glasgow of 

the Land Agency, Bruton Knowles, and another man whose role 

was unclear to me, on behalf of GreenGEN on or about the week 

of 11th August 2025. This second man was sturdy, and he did 

not speak at all. I later learnt through neighbours experiencing 

similar problems, that this second man was someone called 

Stuart Anderson. They knocked on the door of our farmhouse. 

They did not show identifications when they came. I informed 
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them that I had not received notice and requested that this be sent 

to understand what GreenGEN wanted to do. As I mentioned I 

have cattle grazing on my land. I have a private water supply, 

and I needed to ensure that surveys did not affect this. 

On 26th August 2025, Mr Glasgow and a woman who did not 

identify herself came back, without further warning and without 

having served the required statutory notice. That date they came 

twice. I learned later, by some neighbours experiencing these 

same announced visits, that this woman was Helen Glasgow. On 

the second occasion they brought four surveyors with them. The 

surveyors attended in inadequate footwear that could not be 

disinfected. 

I saw this second attempt to enter my land despite our 

conversation in the morning, as harassment. He did not show me 

the papers I wanted. He did not take on board my concerns. This 

constant trying to enter my land, disregarding me, felt like an 

intrusion. It was highly disruptive. We don’t have abundance of 

labour in the farm, and I had to spend hours speaking to these 

people. 

I informed Mr Glasgow: “this is harassment”. I also informed 

them that the cattle were jumping fences and were dangerous, 

behaving abnormally, due to drought. The presence of the cattle 

and their behaviour evidently created a health and safety issue as 

well as the need for biosecurity concerns. Their response was: 

“our position is, the surveyors will be coming down here and 

doing the survey”. 

My reasonable request for proper notification and 

consideration of biosecurity and safety issues was dismissed 

with: “I take that as an obstruction” by a GreenGEN agent. 

The surveyors voiced their intention to go onto my land and into 

my livestock sheds to conduct various surveys and take 

photographs. I clearly told them: “You are trespassing on my 

property, if you do so”. I also mentioned to the GreenGEN 

agents, the ongoing ADR process to arrange access and that it was 

inappropriate to be visiting landowners whilst ADR was 

ongoing. Mr Glasgow’s response was “The lawyers are sorting 

that out - GreenGEN’s position is that surveys can go ahead.” 

My position was clear that they had to speak to my lawyer from 

New South Law, but Mr Glasgow ignored everything I said. My 

15-year-old son was present throughout these interactions. 

I logged a report with the police the following day. This was 

online. This was logged under reference DP-20250827 with the 

Dyfed-Powys Police. An officer called me back that evening. 
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Mr and Ms Glasgow returned the next day on 27th August 2025 

and said that Engineering Surveyors wanted access for an 

“Engineering Survey”. Again, no notice was given. No 

notification setting out the details of what was proposed to be 

surveyed was issued in advance, shared with me. There was no 

mention of this visit the previous day. 

They turned up, when it was raining heavily. Glasgow, 

Glasgow’s wife, and 2 surveyors. I told them “you still have not 

brought any papers.” By this time I was feeling really upset 

because we had had 3 consecutive instances with them attempting 

to just walk onto my land without proper notification, 

documentation.   I felt disrespected. I spent hours arguing and 

being “lectured” by these people. It was very stressful. I could 

not believe they had dared to come back without the 

documentation I have asked them to bring, and they had agreed 

to present me with. On this occasion I told them “clear off my 

land don’t come back if you don’t have your documentation to 

show me prior to coming”. Eventually the Glasgows left. Two 

surveyors, stayed. We went into my farm shed, in the curtilage 

area, for 10 minutes. I wanted them to leave, I was not happy. I 

explained the lack of section 174 notification, how frustrated I 

was, the cattle situation. They basically had wanted to do an 

archaeological survey because our house is listed and had five 

parts to their survey. They came to the conclusion that they 

would only be able to do two of them and the others weren’t 

possible because of the cattle and lack of notice to move them. 

So, they left. 

What attracted my attention in all of this was the role of the land 

agents, Glasgow. It is as if his role was to force entry. To put 

pressure on the landowner. I was shaking in shock. I felt put 

under a lot of pressure and stress by their reiterated attempts to 

enter the land. I found this threatening in the sense they were 

intending to enter my land illegally. I spent ages arguing with 

them because they would not leave. Then they came back on the 

same day, and again next day with no explanation. All this 

caused considerable disruption all together. If you are working 

and you are disrupted in the manner I was, your working day has 

gone. 

I felt defenceless. I felt violated and frustrated. I am not 

argumentative. Life is already a struggle to a farmer. I certainly 

felt put under a lot of pressure. It was all illogical and arbitrary. I 

have been left with a mild anxiety as a consequence of the 

actions of GreenGen agents.”  

54. Mrs Bauckham-Ruoff lives in the farmhouse called Neuadd Fach, Llanfaredd. She has 

not been served with a s.174 notice. On 11th or 12th August 2025, Mr Willie Glasgow 

and Mr Stuart Anderson of Bruton Knowles visited. She would be willing for them to 

come and visit her property, but would like them to make an appointment through her 
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solicitors to do so, not just turn up. She would like to know exactly what they want to 

do first so that she has an opportunity to explain any point that she is unhappy with. 

55. Stella Davies is a single parent who runs a 190-acre traditional hill farm with 276 owned 

hill rights, alongside ownership of 42 acres on Hundred House Common. Her farm 

supports a hefted flock of 700 ewes with lambs at foot, beef cattle, and specially trained 

horses used for gathering sheep. She also operates a caravan park with 60 static 

caravans—two residential and 58 owner-occupied seasonally—and 33 touring caravan 

pitches, as well as a cottage, run variously as an Assured Shorthold Tenancy let, and a 

holiday let. The property is occupied not only by Stella and her young son, but also by 

tenants in a house adjacent to the farmhouse, residents in the two permanent caravans, 

and seasonal guests, making it a multi-occupancy site with both residential and 

commercial use. 

56. Ms Davies has received a s.172 notification but she has not received a s.174 notice. She 

has expressly refused survey access until proper procedures are followed, including 

formal notice, identification, insurance, and risk assessments. 

57. Mr Price and his wife are in their late 70’s. Mr Price did not receive a s.174 notice but 

did receive visitors in his farmyard on 29th July 2025. He recognised Mr Russell Davies 

of Bruton Knowles who had been previously and he thought that a representative of the 

Defendant was present, a Mr De Winton. He felt intimidated by the larger men. Later, 

two young surveyors attended to survey for newts and bats. 

58. He received a telephone call from Mr Matthews who said that there would be more 

surveys and that a court order would be obtained if he obstructed entry. There would 

be court costs and fines. He was given no specific date and so Mr Price felt trapped and 

unable to leave the farm, waiting for a surveyor to attend at some unspecified time. 

59. Mrs Orr and her husband report an incident in October 2024 during which three men 

arrived at her property. She and her land agent, who was coincidentally present, report 

the encounter as intimidating. 

60. Mr John Hedydd Jones’ farm is at Fachros Uchaf Farm, Carmarthen. The farm is 

presently under a bTB restrictions with attendant biosecurity protocols. Access is 

therefore particularly sensitive. In respect of visitors, he is required to ensure that they 

make appointments in advance, wear clean waterproofs and wellington boots, disinfect 

before entering and after leaving the land, and avoid entering fields which were recently 

muck-spread. He has a ‘Make My Farm a Fortress’ plan. 

61. He has two badger setts on the land. He tries to keep clear of the areas where badgers 

are active. 

62. He avoids visiting other farms and does not cross fields which are in other farm 

holdings. He has not visited his cousin’s farm since the commencement of the bTB 

outbreak in January 2023. 

63. Mr Jones would enter into a licence to grant access. His agent has returned a draft 

licence to the Defendant’s agent, with corrections to the landholdings. Mr Jones reports 

visits to his land, as follows: 
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“The first visit, in late Spring or early Summer 2024.  When they 

called at our Farmhouse.  My mother was at home and I was out.  

She told me afterwards that two men from GreenGEN has called, 

asking me to sign a licence and that she had told them that I was 

not home and asked them to come the next day when I would be.  

They told her they would.  Nobody called the following day.  

The second visit, when a gentleman came to the farmyard and 

asked for access to a stream.  I was eating breakfast in the house 

when his vehicle arrived in the yard.  I explained that I was not 

aware of the visit and the paperwork was not in order and that 

my Land Agent had told me not to let anyone on the land until 

the paperwork was in order. 

A third visit, about a month after the second, when a gentleman 

called at the farmyard and asked for access to the land which was 

adjacent to the farmyard.  I was either in the house or the shed 

and saw him drive into my top yard.  I gave the same explanation 

as at the second visit.  

A fourth visit, on 18 July 2025 at approximately 4pm, when my 

cousin and neighbour, David Richard Jones, telephoned to say 

two people were three fields deep on my land – a man and a 

woman.  There were no cattle in the field but I had recently 

spread muck on the field. I drove to the field on my quad bike.  I 

found the two surveyors, walking across the fields to leave the 

land.  They said that they were there to install bat boxes.  They 

said that they had installed them.  I asked them to take them 

down as they did not have permission to be on the land as no 

licence had been signed.  They said that they did not deal with 

access and that they just get told to go to places by GreenGEN 

and they go.  They were apologetic and left immediately after 

taking the boxes down.    

A fifth visit, in August or September 2025, when the same two 

ecologists as had been at the fourth visit returned, this time 

coming to the farmyard and asking for access to the fields.  I told 

them that the paperwork had still not been provided and so no 

licence had been signed and they left. 

A sixth visit, on the morning of 22nd October 2025, when my 

cousin and neighbour, David Richard Jones, telephoned to say 

two people were three fields deep on my land – in exactly the 

same place they were found on the fourth visit.  I drove to the 

fields on my quad bike.  There was a man and a woman.  I asked 

them for ID – the woman was an ecologist and the man a 

construction worker.  They told me they were intending to put 

up bat boxes but that they had not done that yet.  I told them that 

the paperwork had still not been provided and so no licence had 

been signed and that they should not be there.  They said that 

they did not organise where they went, they just followed 
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instructions from GreenGEN.  They then left.  They said that 

they had disinfected their boots before going on.  The woman 

had wellington boots and the man was wearing construction 

boots.  Neither were wearing waterproof clothing.” 

 

64. Many of the witness statements report particular vulnerabilities, including infirmity, 

physical and mental disabilities or particular family circumstances such as 

bereavement. 

The Defendant’s evidence 

65. Land agents support survey access where no licence exists, using statutory powers after 

notice is served. They typically try to contact landowners 1–2 weeks before entry by 

phone to explain the planned surveys and address concerns. However, engagement is 

often difficult due to lack of contact details or unwillingness to engage. If contact cannot 

be made, agents may attend in person before the survey, attempting to notify 

landowners and discuss issues. 

66. On-site, land agents introduce survey teams and try to speak with occupants before 

entry. If no contact is made, surveys usually proceed. If access is blocked or conditions 

are unsafe due to hostility, surveys are postponed. Surveyors carry identification, 

authorisation documents, and safety materials, and will leave if refused or threatened, 

but proceed if no one is present. 

67. Biosecurity measures were initially handled through contractors’ own procedures, 

which were later independently reviewed. The Defendant then introduced a formal, 

standardised biosecurity protocol. Survey teams disinfect equipment and adapt 

practices depending on risks such as disease outbreaks, invasive species, or sensitive 

environments, guided by best practice and specialist advice. 

68. Where landowners are vulnerable, agents log this information and adjust their approach, 

potentially recommending use of a representative. Complaints are mainly handled by 

land agents, with escalation processes in place. No formal compensation claims are 

reported, but the Defendant allows claims for damage under statutory provisions and 

encourages use of independent advisors. 

69. The Defendant maintains several types of insurance, including liability, property, and 

environmental cover, and has disclosed evidence of this following concerns. Its 

processes are stated to align with industry standards, though opposition from 

landowners has led to more frequent use of statutory notices than usual. 

70. In response to concerns, the Defendant has formalised its procedures through new 

policies: a Survey Access Protocol, a protected species and habitats policy, a vulnerable 

persons policy, and an Equality Impact Assessment. It also has carried out training to 

ensure consistent implementation. 

71. Statutory notices have been improved to provide clearer advance notice, invite 

landowners to share site-specific issues, identify authorised contractors, and direct 
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recipients to biosecurity guidance. Contractors must carry ID and proof of authority, 

and their details are publicly available. An example of proof of authority is: 

“HOUSING AND PLANNING ACT 2016 

SECTION 172 POWER NOTICE 

 

Our Ref: Vyrnwy Frankton 

 

AUTHORISATION OF ENTRY UNDER SECTION 172(1) 

OF THE HOUSING AND PLANNING ACT 2016 

 

Green Generation Energy Networks Cymru Limited (“Green 

GEN”) authorise [name of consultant/agent/contractor firm or 

company] their employees and agents to access the Property for 

the purposes set out in the notice under section 174 of the 

Housing and Planning Act 2016 in connection with the proposal 

set out in that notice. 

 

Signed for and on behalf of Green Generation Energy Networks 

Cymru Limited ("Green GEN") by Daryn Lucas, Managing 

Director” 

 

72. The Defendant has strengthened biosecurity further through expert-reviewed protocols, 

mandatory compliance, and training. Measures include disinfecting equipment, 

managing disease risks, and protecting habitats and species. The approach is risk-based 

and consistent with accepted practice. 

73. Finally, the Defendant has attempted to resolve disputes via alternative dispute 

resolution, proposing meetings and seeking feedback on licences, biosecurity, and other 

concerns. 

Expert Evidence 

74. Prior to the commencement of these proceedings, the First Claimant and others 

provided evidence to the Defendant on the topics of biosecurity protocols; risks of 

transmission of disease to livestock, and; risks of harm to flora and fauna of nature 

conservation interest. There are two phases to the work of the experts: (1) assessment 

of the protocols and practices which were in place until the autumn of 2025 and the 

issue of these proceedings in October 2025, and; (2) assessment of the Defendant’s 

protocols from February 2026. 



Judgment approved by the court for handing down 

 

Barstow and Others v Green Generation Energy 

 

   

 20 

75. The expert veterinary report of Dr Kate Bowen MA, Vet MB, PGDip, MRCVS, dated 

2nd March 2026 was relied upon by the Claimants in their application for interim relief. 

It highlighted the risks of harm to livestock including total depopulation of a farm 

premises and which cannot be restocked. She described the Defendant’s protocols as 

being designed as a ‘box ticking’ exercise rather than documents designed to address 

the concerns of farmers. Her opinion was that there was insufficient appreciation of the 

lapses which had been identified nor the attendant risks. 

76. Dr Bowen’s report was concerned with the Defendant’s protocols, as follows: 

i) GGC Biosecurity Protocol (taken from the website for Towy Usk – August 

2025, but believed ratified in October or November 2025); 

ii)  GGC Survey Access Protocol (February 2026); 

iii) GGC Protected Sites & Species Policy (February 2026). 

77. Mr Woodfield CEcol, CEnv, MCIEEM is an ecologist and Managing Director of 

Bioscan (UK) Limited. He undertook a similar review to that of Dr Bowen, which was 

relied upon by the Claimants and produced a report dated 3rd March 2026. It reaches 

similar conclusions but extends those findings to risks to features of nature conservation 

interest. 

78. Mr Philip Elkins BVM&S CertAVP (Cattle) MRCVS was instructed by the Defendant 

to consider the expert evidence which was relied upon by the Claimants, which he did 

via his report dated 31st March 2026. He assessed Bio-Security Protocol March 2026 

v3 and Protected Sites and Species Policy March 2026 v2. 

79. Mr Elkins considered the revised protocols to be adequate subject to modest 

amendment. 

80. Mr Elkins was asked to consider protocols which had been amended since they were 

considered by the Claimant’s experts. The court has therefore been presented with 

material which post-dates the claim form and which has continued to be a moving 

target. 

Approach to the Evidence 

81. The contemporary documents have been produced in the usual way for a judicial review 

and I have relied on them as the primary evidential source. 

82. Ms Blackmore KC relies on the witness statements filed on behalf of the First and Third 

Claimants as a means of illustrating the way in which, on her case, the Defendant put 

the powers of entry into effect. The Defendant has not responded in detail to the 

narrative in those witness statements and Mr Turney KC submitted that it was neither 

necessary nor appropriate to do so. This was because judicial review is not well-suited 

to the resolution of disputed factual issues of the kind which arise from the First and 

Third Claimant’s evidence. Mr Turney submitted that the claim was not an inquiry into 

the Defendant’s surveying of its route options. He was right about that. 

83. The Claimants’ witness statements have enabled the court to understand the type of 

impact which entry onto land may have in rural mid-Wales and Carmarthenshire. These 
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elements of the evidence are not disputed facts in the sense that there is likely to be 

contrary evidence on those matters. They are matters which are largely within the 

knowledge of makers of the statements: how a farm is run, how stock behave, whether 

there is transmissible disease and whether there is a vulnerability within the family. In 

respect of disputes as to the motivation of the Claimants in resisting entry, namely 

because they oppose the development of the grid connections or as to intimidation from 

one side or the other, that material is incapable of resolution in a Part 8 claim and I have 

treated it accordingly. 

84. The Claimants’ and Defendant’s evidence would be relevant to the human rights 

grounds as to proportionality. It also assists the court in assessing the s.174 notices 

against the factors which landowners and occupiers consider to be important, which 

goes to reasonableness. I have been able to sift the evidence in this way. 

[E] SCOPE OF POWERS OF ENTRY 

The statutory framework 

85. Pursuant to the IDNO licence, the Secretary of State may authorise the Defendant to 

“purchase compulsorily any land required for any purpose connected with” the 

activities authorised by the Distribution Licence: Schedule 3, paragraph 1(1) of the 

Electricity Act 1989 (‘the 1989 Act’). The Defendant is accordingly an acquiring 

authority for the purposes of ss.172-178 of the 2016 Act.  

86. Part 7 of the 2016 Act enables authorities to enter and survey land prior to making a 

compulsory purchase order. Part 7 makes provision at ss.172 – 179 for a ‘right to enter 

and survey land’. The structure of the provisions in Part 7 of the 2016 Act is to: (1) 

confer a power on an acquiring authority in respect of land owned by others (s.172(1)); 

(2) limit the exercise of the power to reasonable times (s.172(2)), production of 

authorisation (s.172(3)(a) & (b)) and leaving the land secure (s.172(5)); (3) to use force 

if a warrant is obtained (s.173); (4) require notice of entry (s.174); (5) require ministerial 

authorisation if a statutory undertaker objects to the proposed entry (s.175); (6) provide 

for compensation for damage resulting from the exercise of the power. 

87. S.172 provides:  

Right to enter and survey land 

(1)  A person authorised in writing by an acquiring authority may 

enter and survey or value land in connection with a proposal to 

acquire an interest in or a right over land. 

(2)  The person— 

(a)  may only enter and survey or value land at a reasonable time, 

and 

(b)  may not use force unless a justice of the peace has issued a 

warrant under section 173(1) authorising the person to do so. 

(3)  The person must, if required when exercising or seeking to 

exercise the power conferred by subsection (1), produce— 
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(a)  evidence of the authorisation, and 

(b)  a copy of any warrant issued under section 173(1). 

(4)  An authorisation under subsection (1) may relate to the land 

which is the subject of the proposal or to other land. 

(5)  If the land is unoccupied or the occupier is absent from the 

land when the person enters it, the person must leave it as secure 

against trespassers as when the person entered it. 

(6)  In this section and sections 173 to 178 

(a)  “acquiring authority” means a person who could be 

authorised to acquire compulsorily the land to which the 

proposal mentioned in subsection (1) relates (regardless of 

whether the proposal is to acquire an interest in or a right over 

the land or to take temporary possession of it), and 

(b)  “owner” has the meaning given in section 7 of the 

Acquisition of Land Act 1981. 

 

88. S.174 makes provision for notice requirements when exercising the power to enter and 

survey land pursuant to s.172:  

Notice of survey and copy of warrant 

(1)  The acquiring authority must give every owner or occupier 

of land at least 14 days' notice before the first day on which the 

authority intends to enter the land in exercise of the power 

conferred by section 172. 

(2)  Notice given in accordance with subsection (1) must 

include— 

(a) a statement of the recipient's rights under section 176, and 

(b) a copy of the warrant, if there is one. 

(3)  If the authority proposes to do any of the following, the 

notice must include details of what is proposed— 

(a) searching, boring or excavating; 

(b) leaving apparatus on the land; 

(c) taking samples; 

(d) an aerial survey; 
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(e) carrying out any other activities that may be required to 

facilitate compliance with the instruments mentioned in 

subsection (5). 

(4)  If the authority obtains a warrant after giving notice in 

accordance with subsection (1) it must give a copy of the warrant 

to all those to whom it gave that notice. 

(5)  The instruments referred to in subsection (3)(e) are— 

(a)  Council Directive 85/337/EEC of 27 June 1985 on the 

assessment of the effects of certain public and private projects 

on the environment, as amended from time to time, 

(b)  Council Directive 92/43/EC of 21 May 1992 on the 

conservation of natural habitats and of wild fauna and flora, as 

amended from time to time, or 

(c)  any EU instrument from time to time replacing all or part of 

those Directives 

 

89. The instruments mentioned in subsection (5) are the EIA Directive and the Habitats 

Directive, i.e. obligations in the EIA Regulations (principally S.I 2017/571) and the 

Habitats Regulations (S.I. 2017/1012).  

90. The Explanatory Notes state at [494 and 498]: 

“Any acquiring authority which is considering using its 

compulsory purchase powers may need to enter the land to 

survey and value it before it decides to make a compulsory 

purchase order. For example, the authority may need to find out 

if there are any underground structures or contaminated land 

which might hamper a proposed scheme. Only some acquiring 

authorities (such as local authorities, urban development 

corporations, and the Homes and Communities Agency) have 

had the power to enter land in such circumstances.” 

“Section 174 requires acquiring authorities to give owners and 

occupiers of the land at least 14 days’ notice of entry so they may 

make any necessary arrangements. The notice must explain 

whether the survey will involve certain activities such as 

searching or boring and, if so, what is proposed. It must also 

inform the owners/occupiers of their right to compensation in 

respect of any damage done in exercise of the power”. 

91. S.177 provides for an offence: 

(1) A person who without reasonable excuse obstructs another 

person in the exercise of the power conferred by section 172 

commits an offence. 
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(2) A person who commits an offence under subsection (1) is 

liable on summary conviction to a fine not exceeding level 3 on 

the standard scale. 

92. The Code of Practice on powers of entry applies (‘The Code’). The Code was made 

under s.47 Protection of Freedoms Act 2012 (‘the 2012 Act’). It came into force on 6th 

April 2015 pursuant to The Protection of Freedoms Act 2012 (Code of Practice for 

Powers of Entry and Description of Relevant Persons) Order 2015 (‘the 2015 Order’). 

93. It explains: 

“1.2 Powers of entry and associated powers are important tools 

that facilitate the protection of the public from harm, enable the 

effective investigation of offences and allow for the necessary 

enforcement of regulations. The Code provides guidance and 

sets out considerations that apply before, during and after powers 

of entry and associated powers are exercised including those 

circumstances where entry is exercised with the consent of an 

occupier. The purpose of the Code is to ensure greater 

consistency in the exercise of powers of entry and greater clarity 

for those affected by them while upholding effective 

enforcement. 

Powers of entry and associated powers (such as search and 

seizure) are intrusive in nature and may engage rights enshrined 

in the European Convention on Human Rights. Article 8 states 

that any interference by a public authority with the right to 

respect for private and family life must be in accordance with the 

law and necessary for one of the stated purposes, e.g. for the 

prevention of disorder and crime. 

1.4 Relevant persons should consider whether the necessary 

objectives can be met by less intrusive means. 

1.5 This Code applies to powers of entry and associated powers 

as specified under any Act or Statutory Instrument….” 

 

94. A relevant person must have regard to the Code: s.51 of 2012 Act. A ‘relevant person’ 

is defined in the 2015 Order as any person exercising a power of entry or associated 

power, other than a devolved power of entry or devolved associated power, unless such 

exercise is subject to a separate Code of Practice issued (however described) under any 

enactment (whenever passed or made).  The reference to devolved associated powers 

is to the power which devolved governments such as the Welsh Government have to 

issue a Code under s.53 of the 2012 Act. There is no relevant Welsh code and so the 

Code applies in this case. The Defendant is a relevant person under the Code. 

95. The Code addresses three issues which arise in this claim. First, its section 6 deals with 

authorisations and approval. Where visits for large scale operations are involved, 

processes should be agreed and approval granted by a senior official or manager. It is 
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not necessary for every individual visit to be separately approved. Second, section 7 of 

the Code, on provision of notice of rights to occupiers, refers to standard formats of 

notice including information about whether the entry is with or without a warrant, the 

power that is being used, the occupier’s rights, compensation and how to obtain a copy 

of the Code. Thirdly, in section 8 of the Code (advance notice), reasonable notice of 

entry will usually be not less than 48 hours. That notice should set out the purpose of 

the proposed entry along with the date and time. The time should be reasonable by 

reference to normal working practices (section 13). Consent should be sought and it is 

important that the consent is informed. The number of relevant persons entering the 

land should be reasonable and proportionate. 

Submissions 

96. Ms Blackmore KC submitted that a notice must meet certain requirements. There were 

essentially five points. Mr Turney KC responded to each of them on behalf of the 

Defendant. 

97. First, the notice must be: (1) in writing, and; (2) actually received by the intended 

recipients. The recipients are to include both owners and occupiers.  The acquiring 

authority is required to ‘give’ notice which means causing a notice to be received:  per 

Lord Carnwath in UKI (Kingsway) Ltd v Westminster City Council [2019] 1 WLR 104 

at [15]. 

98. The Defendant relies on s.7 Interpretation Act 1978 which provides that service of a 

notice is deemed to be effected by properly addressing, pre-paying and posting a letter 

containing the document and, unless the contrary is proved, to have been effected at the 

time at which the letter would be delivered in the ordinary course of post. 

99. A letter addressed to ‘The Occupiers’ is sufficient to given notice to occupiers. The 

guidance which relates to compulsory purchase is of no particular application to these 

provisions. Likewise, the provisions in s.5A Acquisition of Land Act 1981 to require 

information about persons occupying land are to be exercised for the purpose of land 

acquisition, which is not the purpose of ss.172-174 of the 2016 Act. At the stage of use 

of these powers, the acquiring authority does not know whether it would wish to acquire 

the land or not – that is why it undertakes surveys. There is no obligation to seek to 

identify new occupiers after service of a notice. 

100. Notice can be given through the action of an intermediary, e.g. predecessor in title, 

landlord: cf. UKI (Kingsway) v Westminster CC (ibid). 

101. Second, the notice period, which is expressed as “at least 14 days’ notice” by reference 

to the first day on which the acquiring authority intends to enter, is specific to the day 

on which there is an actual intention to enter. By this, the Claimants mean that it is not 

a valid use of the power to give notice with no real intention of entering the land on a 

specific date, or to rely on a notice given months earlier. 

102. The Defendant submits that the section contains no such specific requirement. If there 

were intended to be such a limitation or constraint then the statute would have provided 

for it. Indeed, there is no such requirement for the issue of a warrant by the Magistrates’ 

Court under s.173. 
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103. Third, the words “reasonable time” in their proper context mean the timing of entry 

must be reasonable, having regard to the use and circumstances of the land and 

individual on it in question, not simply the time of the entry. If, for example, a pre-dawn 

survey is required that fact does not make it a “reasonable time” to do so without regard 

to the individual and their use on the land taking place. Nighttime entry increases, not 

decreases, the need for reasonable notice. Whether the landowner will engage is 

irrelevant to what is a “reasonable time”. 

104. The Claimants’ case is that the requirement under s.172(2)(a) to enter land “at a 

reasonable time” requires not only reasonable hours of the day, but also that the timing 

of entry be reasonable having regard to the use and circumstances of the land in 

question, including where it is agricultural land, farming operations, livestock 

management, tourism businesses, family life and any exceptional circumstances 

communicated by the occupier. 

105. Further, a notice under section 174(1) requires notice at least 14 days before the “first 

day” on which “the authority intends to enter the land in exercise of the power 

conferred by section 172”. Section 172 is a power to “enter and survey or value 

land” which is an activity for a survey or a valuation.  Section 

174(1) therefore contemplates a survey may be in a series (“first”), i.e. a single survey 

which may take more than one day or a series of connected surveys. It does not, 

however, contemplate unconnected, unspecified dates without sufficient details for 

which sufficient notice is given for an owner or occupier to make necessary 

arrangements. 

106. Fourth, the location of a survey is to be specified. This may be by marking a plan. It is 

not sufficient to identify the totality of a title. Rather, the location of the entry onto the 

land is required. 

107. Fifth, the activity or activities to be undertaken are to be particularised. “Details” are to 

be provided. In R (Sawkill) v Highways England [2020] EWHC 801 (Admin); [2020] 1 

W.L.R. 3661 at [50] Dove J, as he then was, noted the particularisation requirements at 

s.174(3) of the 2016 Act when considering whether Highway England’s activity came 

within the meaning of “survey” and set out that certain activities required 

particularisation due to their potential impact on the possession and enjoyment of the 

land (Claimant’s emphasis):  

 “50. The start of the consideration of this issue, in my judgment, 

depends upon the way in which the 2016 Act itself requires 

particularity as to the details in the notice of the activities which are 

proposed … It is straightforward to contemplate surveys that will 

be necessary in order to compile or refresh environmental 

information which would give rise to intrusion upon a landowner's 

possession and enjoyment of his or her land as well 

as impacting upon its productivity. An obvious example canvassed 

during the course of argument was the need to undertake an 

archaeological survey, which would involve the potential for an 

extensive array of trial trenches being created in the land and 

subsequently restored by back-filling after an investigation had 

been undertaken of the archaeological potential of the land. Such a 

survey would be intrusive and take time. Thus it follows that 
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matters which are obviously contemplated by the notification 

details under section 174(3) of the 2016 Act include activities 

which would involve, effectively, dispossessing the landowner of 

parts or all of their land whilst subject to survey for a temporary 

period, subject to reinstatement at the conclusion of the surveys.”  

 

108. The Defendant reads this to mean that the requirement to provide “details” only arises 

in the case of surveys involving the activities listed in s 174(3). These are surveys 

undertaken to assess likely effects on the environment for environmental assessment 

and appropriate assessment purposes. 

109. The Defendant argues that what is a ‘reasonable time’ is highly fact-specific and not 

capable of definition in the abstract. However, the purpose of the survey may not be 

defeated by the ‘reasonable time’ proviso. There cannot be a fetter on the right of 

access: R (Sharp) v Northumbrian Water Limited [2020] EWHC 84 at [59] per Roger 

Ter Haar Q.C. sitting as a Deputy High Court Judge in respect of analogous provisions 

under s.159 Water Industry Act 1991. 

Analysis 

110. These are issues of statutory interpretation. The leading authorities were reviewed in 

detail and re-stated by Lord Sales and Lord Stephens, with whom the other Justices of 

the Supreme Court agreed, in R (N3) v Home Secretary [2025] UKSC 6; AC 1473 at 

[61-68] and I have directed myself accordingly. In short summary:  

a. The task is to ascertain the meaning of the words in the light of their context and 

the purpose of the provision;  

b. To give effect to the purpose of a provision, regard is to be had to the state of 

affairs known to Parliament and what its intention was;  

c. The principle of legality requires a court to be slow to interpret a provision as 

overriding an established right unless it is clearly spelt out, but 

unambiguous expression of Parliament’s intention may not be disregarded;  

d. A phrase or passage must be read in the context of the section as a whole and 

the relevant group of sections;  

e. The intention is for the citizen to rely on what they read so that they can regulate 

their conduct accordingly, and that is an important constitutional reason for 

having regard primarily to the statutory context;  

f. External aids such as Explanatory Notes must play a secondary role, which 

may assist, but cannot displace the meanings conveyed by the words of a 

statute that are clear, in their context.  

111. The legislative history and context are relevant here because Parliament knew that it 

was providing a regime for the early stages of an anticipated acquisition of land in the 

public interest, which would form part of the statutory code for compulsory purchase. 

Part 7 of the 2016 Act is a set of provisions which expressly applies across a wide range 
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of potential compulsory acquisitions. As the explanatory note makes clear, the 2016 

Act expanded the application of the power of entry and had the effect of harmonising 

its parameters in respect of notice periods, for example. In my judgment, Part 7 is a part 

of the statutory scheme of compulsory acquisition. The legislative history of 

compulsory purchase assists with the first two questions as to the giving of notice. 

112. The text of Part 7 has its origins in s.15 Local Government (Miscellaneous Provisions) 

Act 1976, which the 2016 Act repealed. In turn, those provisions followed on from the 

powers of entry in s.11(3) Compulsory Purchase Act 1965: 

“For the purpose of [surveying, valuing or taking levels] of any 

of the land subject to compulsory purchase, of probing or boring 

to ascertain the nature of the soil and of setting out the line of the 

works, the acquiring authority, after giving not less than three 

nor more than 14 days’ notice to the owners or occupiers of the 

land, may enter on that land, but the acquiring authority shall 

make compensation for any damage thereby occasioned to the 

owners or occupiers of the land, and any question of disputed 

compensation under this subsection shall be referred to the 

[Upper Tribunal].” 

 

113. S.30 of the Compulsory Purchase Act 1965 provides that s.6 of the Acquisition of Land 

Act 1981 applies to the service of notices. Section 6(1) of that Act provides: 

“Any notice or other document required or authorised to be 

served under this Act may be served on any person either by 

delivering it to him, or by leaving it at his proper address, or by 

post, so however that the document shall not be duly served by 

post unless it is sent by registered letter, or by the recorded 

delivery service.” 

 

114. Section 6(1) of the Acquisition of Land Act 1981 derives from s.19 Land Clauses 

Consolidation Act 1845, namely: 

“All notices required to be served by the promoters of the 

undertaking upon the parties interested in or entitled to sell any 

such lands shall either be served personally on such parties or 

left at their last usual place of abode, if any such can after diligent 

inquiry be found, and in case any such parties shall be absent 

from the United Kingdom, or cannot be found after diligent 

inquiry, shall also be left with the occupier of such lands, or, if 

there be no such occupier, shall be affixed upon some 

conspicuous part of such lands” 

 

115. The wider legislative context is also relevant in that similar provisions are contained 

within other statutory schemes for similar but not identical purposes. The Water 



Judgment approved by the court for handing down 

 

Barstow and Others v Green Generation Energy 

 

   

 29 

Industry Act 1991 provides power of entry to statutory undertakers. A rare example of 

a reported case on these or similar provisions is R (Sharp) v Northumbrian Water 

Limited (ibid) which arose from a dispute about repairs to a pipe in a field used for the 

grazing of cattle.  The reasons that the reported cases are few are that in the large 

majority of cases entry is agreed. In the remainder, there is either no litigation or there 

is a short application for a warrant before the Magistrates’ Court which is not a court of 

record. I therefore bear carefully in mind that interpretation given to the 2016 Act may 

be picked up in other contexts and in respect of entry for straightforward and 

uncomplicated needs such as to repair a pipe. 

116. I turn then to the first and second questions: on whom must a notice be addressed, and 

how may such notice be given and does notice run with the land? 

117. The first question is answered directly by s.174(1) in that notice is to be given to every 

owner or occupier. The section does not make any distinction between owners and 

occupiers and so both owners and occupiers must have equivalent notice. 

118. Comparison between s.15 of the Local Government (Miscellaneous Provisions) Act 

1976 and s.174(1) shows that the text is more certain and inclusive in s.174(1) in that it 

refers to every owner or occupier. In contrast, the s.15 provision was to give notice to 

“the owners or occupiers” which may be understood disjunctively. That is a change in 

the drafting which supports the view that both owners and occupiers are to be given 

notice. 

119. It would be contrary to the purpose of Part 7 for there to be no requirement to give 

notice to some of the people who may challenge a would-be surveyor. It would be in 

nobody’s interest for one class of persons who have an interest in the land to be able to 

obstruct entry but for another class of people being at risk of prosecution if they 

obstructed entry. Rather, the acquiring authority must notify all the people who either 

own or occupy the land so that the acquiring authority then knows its position. 

120. The effect and purpose of the power granted to acquiring authorities under the 2016 Act 

is to authorise that which would otherwise be a tortious interference with the rights of 

owners and occupiers. Entry without consent and without such statutory authorisation 

is likely to be a trespass. For some activities at some times, there may be a nuisance. 

The 2016 Act overcomes this obstacle for the acquiring authority, and Parliament has 

balanced what it has given in that respect by imposing notice requirements and limiting 

entry to reasonable times. Parliament cannot have intended to create a situation in which 

some interests in the land are affected by a s.174 notice but others may sue in trespass. 

121. Neither the written nor the oral arguments made significant reference to the penal 

provision which attaches to obstruction of a person seeking to enter land in reliance on 

a s.174 Notice; see s.177 which creates the offence. S.177 is in general terms. It does 

not create an offence only in respect of owners or occupiers. It creates an offence in 

respect of any person who obstructs. This is further support for interpretation of s.174 

as requiring notice to be given to owners and to those who are occupying the land.  If 

notice was not given and there were to be obstruction of a person relying on s.174, a 

prosecution under s.177 may be argued to be unfair. 

122. In conclusion on this part of this question, a s.174 notice is to be given to every owner 

and on every occupier. 
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123. I turn then to how notice may be given, in the absence of any express provision in the 

2016 Act in this regard. 

124. Notice of actions with important legal and practical consequences is frequently given 

by the ordinary delivery of post. The legislative history demonstrates this to be so in 

this connection because notice of compulsory acquisition has been deemed to be 

effected by ordinary post since 1845. Further, I accept the Defendant’s submissions that 

service of notice by post will be deemed sufficient in accordance with s.7 Interpretation 

Act 1978. 

125. It was unwise of the First Claimant to recycle post addressed to occupiers. In any event, 

the First Claimant was evidently given notice by letter addressed to her and to her 

father-in-law. 

126. Read in context with the statutory scheme of compulsory acquisition, the giving of a 

s.174 notice requires some enquiry into the ownership and occupation of the land. After 

reasonable enquiry, delivery of notice to the owner’s and occupier’s last known address 

is likely to suffice in many instances. Fixing a notice to the land may be necessary if 

reasonable enquiry yields no, or doubtful, results. 

127. I do not accept that actual receipt has to be shown in order for a s.174 notice to be 

effective. That would be a standard which is out of step with the Interpretation Act 1978 

and would be inconsistent with service provisions for many other statutory schemes and 

service provisions which are commonly adopted in respect notices and orders which 

affect land, including those from the scheme of compulsory purchase, supra. 

128. Contrary to the Defendant’s submission, I do not accept that a s.174 notice runs with 

the land nor that notice may be given by an intermediary for the following reasons: 

i) For reasons which I shall come to, s.174 notices are not intended to have long 

term effect. They are unlike notices which mandate or prohibit a landowner or 

occupier in respect of some activity or operation on defined land. Rather, a s.174 

notice is letting a person know that something is going to happen with the 

intention that such a person is able to prepare for that thing; 

ii) The fact that the 2016 Act makes no provision for a notice to be registrable 

against the title tells against a notice running with the land; 

iii) The justification for a s.174 notice will fall away once the survey has been 

completed. There is no provision for withdrawal of a notice. Rather, it falls away 

when the survey has been completed, which should be apparent from the terms 

of the notice; 

iv) There is no support in the 2016 Act for the concept of an intermediary giving 

notice, i.e. an owner notifying an occupier. That would be a shift in 

responsibilities which would disturb the otherwise simple structure of the 

provisions; 

v) The Supreme Court in UKI (Kingsway) v Westminster City Council (ibid) 

decided only that receipt of a notice via an intermediary such as an employee 
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amounted to the giving of notice. It did not decide that notice would run with 

the land. The Defendant’s reliance on UKI for this proposition is misplaced. 

129. I address the third, fourth and fifth questions together. They are what is the meaning 

of: (3) ‘14 days’ notice’ in s.174(1); (4) ‘reasonable time’ in s.172(2)(a), and (5) 

‘details of what is proposed’ in s.174(3)? 

130. In my judgment, subsections 174(1) & (3) are to be read in conjunction and coherently 

with s.172(2)(a), which provides that the entry to the land pursuant to s.172 is 

only permitted at a “reasonable time”. This is because: 

i) In some cases there will be a relationship between: (a) adequacy of notice in the 

sense of when and how often there will be an entry onto land, and (b) what is or 

is not a reasonable time to enter land, as I explain further below; 

ii) What is reasonable will also be a function of the nature and impact of the activity 

proposed; 

iii) What is reasonable will also be a function of where on the land the activity is 

proposed. 

131. These are questions of when, how and what. They are questions of timing, frequency, 

duration, effect and impact and the ability to prepare. In my judgment, what is or is not 

a reasonable time will depend on all of the circumstances, including the nature, quality 

and terms of what has been notified under s.174(3). Likewise, the period during which 

a notice may remain in effect depends on the terms of the notice and the nature of the 

proposed entry onto the land. 

132. In this case, the s.174 notices are broadly framed and provide the Defendant with the 

convenience of undertaking its surveys at will, with little restriction, and with no stated 

conclusion or end to the use of the power. There was a gap of a year between the August 

2024 notice and the disputed entry on 29th July 2025. Correctly, Mr Turney described 

that entry as unfortunate and did not seek to rely on a notice which was a year old. 

133. It is open to an acquiring authority to limit and to condition its s.174 notice in ways 

which will produce a reasonable result as between the acquiring authority and the 

landowner or occupier. Landowners and occupiers are likely to be more accepting of a 

notice and an acquiring authority’s needs if a notice provides for genuine and courteous 

engagement such as requiring those who are authorised under s.172 to: 

i) take specified steps to inform landowners and occupiers of an intended visit; 

ii) to enquire whether any particular measures or precautions are necessary; 

iii) to enquire whether there is any circumstance which would make entry on a 

particular date or at a particular time any more convenient or less convenient; 

iv) expressly limit the period during which the notice is current, i.e. to state when it 

will expire. 

134. I accept that the Defendant has sought to engage with landowners, particularly through 

the correspondence sent by its agents. There is some opposition to the Defendant’s 
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scheme and some landowners do not wish to engage nor grant access. Those who 

oppose the scheme are not obliged to do otherwise. It is therefore necessary that the 

Defendant gives notice on the basis that it is proposing to do that which would otherwise 

be a trespass and therefore give notice of only such interference as is necessary for its 

statutory purpose. 

135. The Defendant is undertaking surveys over route options for long linear infrastructure. 

Survey of each route is a substantial task and body of work. It is logistically complex. 

However, the balance of rights which is struck by the statutory scheme does not change 

with the scale of project. Those affected have the same benefit of notice and entry only 

at reasonable times whether the proposed scheme is large or small. I accept Ms 

Blackmore’s submission that there is evidence that the Defendant has in some instances 

served notices largely with regard to its own needs and with insufficient regard to the 

requirement to give proper notice and to enter land at reasonable times. I find that the 

failure to grapple with the risks of transmission of bTB to be the clearest example of a 

gap in the Defendant’s insight into the justifiable needs and concerns of those whose 

land they would enter. 

136. The acquiring authority will need to consider whether an intended entry is at a 

‘reasonable time’ before exercising its powers under s.172 and not simply rely upon a 

s.174 Notice provided at any point in time in excess of 14 days prior to the entry. This 

is not a fetter on the right of access. Sharp v Northumbria Water Ltd (ibid) does not 

assist the Defendant. In that case, the Deputy Judge was rejecting the submission that 

the water company had to ensure that there was no harm to cattle while carrying out its 

repair works. He was not addressing ‘reasonable time’ nor adequate notice. 

137. The decisions as to: (1) how long after service of a notice it may continue to be relied 

upon, and; (2) whether a particular entry will be at a “reasonable time” are both fact 

and case specific. On the one hand it will require an assessment of the survey which is 

anticipated and on the other hand will include the characteristics of the land and people 

who occupy it, as well as other statutory obligations which relate to the land such as 

bTB or protected species and their habitat. This requires the acquiring authority to take 

into account whether the owner or occupier can have reasonably been on notice of a 

particular entry such that they could make any necessary arrangements in 

preparation.  If this exercise is undertaken then the acquiring authority will be able to 

state the period during which it will rely on the notice. It will be in a position to state 

when the notice expires. There is no bar on serving further notices, if necessary. 

138. For example, if it is necessary to go onto land where there are bTB restrictions, then an 

obvious mitigatory measure is to seek to reduce the total number of people entering, the 

extent of their movement and the number of visits. It may therefore require particularly 

careful scoping and forward planning, using one ecologist for several tasks. On other 

land which is unrestricted, that might not be reasonably required. 

139. The relationship between reasonable timing and the activity can easily be seen by 

reference to the diurnal habits and behaviour of the species of interest. A bat emergence 

survey is of little utility at midday. Entry during the nighttime might be inconvenient 

but nevertheless necessary and reasonable. 

140. I do not accept Ms Blackmore’s submission that a notice must specify the first day on 

which there will be an entry. All that is required is that a minimum of 14 day’s notice 
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is given of reliance on the s.172 power: see s.174(1). However, I do accept that the 

s.174 notice is to include a provision to make contact with the recipient of the notice 

before there is an entry on the land. The Code provides for 48 hour’s notice and I 

observe that the more recent notices served by the Defendant include this provision.  I 

return to this topic in respect of proportionality. 

141. The Code applies to a wide range of powers of entry and of search, of which the powers 

under the 2016 Act are but one. However, the terms of Part 7 of the 2016 Act as 

construed above are consistent with the Code which Parliament has approved under the 

2012 Act and the 2015 Order. Applying the most relevant aspects of the Code to this 

case would result in the Defendant: 

i) Explaining on the s.174 notice, with such precision as is reasonable and 

practicable at the time of service of the notice, what is proposed to be done 

where, and when; 

ii) Inviting provision of information which would allow the exercise of the right of 

entry to take account of the circumstances which relate to the land, the owner 

and the occupants and which would allow the Defendant enter the land at a 

reasonable time; 

iii) Authorising persons accordingly to enter land in reliance on the notice. 

142. In essence, the Code guides the acquiring authority to be courteous and to show insight 

into the position of others. In contrast, the Defendant has taken a pro-forma approach. 

That is a lawful starting point but without more it fails to have regard to the 

circumstances to be found on a particular parcel of land and the personal and business 

circumstances of the owners and occupiers. Mr Turney reminded me that the purpose 

of a survey is, in part, to find out what the situation is on the land and the first stage will 

often be to simply go to look. If so, the notice may say so and go on to explain further 

stages, or alternatively a second and further notice may be given. The statutory 

obligation in s.174(3) is to give notice of the details, not of the generality. 

143. On the Claimants’ evidence, in this case, there may be relevant circumstances to take 

into account which may include: disease notification such as bTB; location of livestock 

in order to protect both animals and people; dangers on the land such as a well or 

excavation; avoidance of damage to crops; personal circumstances including health and 

life-events. These are examples, not a definitive list. In other cases which may be in 

different settings such as urban areas, on the coast or on publicly owned land, the range 

of considerations would be different. But equally, other cases may be and indeed are 

likely to be more limited and simple than this case, involving relatively small land areas, 

a small number of landowners and relevant circumstances to take into account. 

144. The same difficulty attaches to the authorisations which have been given to companies 

and firms of consultants and agents. Those authorisations are blanket authorisations 

which relate to entire schemes and do not refer to any specific notice. They treat all of 

the notices given in respect of one of the three schemes in the aggregate. That approach 

is unlikely to draw the authorised person’s attention to the circumstances which are 

relevant to a parcel or parcels of land which are the subject of a s.174 notice. 
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145. This difficulty is compounded by the authorisation being for a person as a corporate 

body. ‘Person’ is defined in Sch 1 to the Interpretation Act 1978 to include a corporate 

body or an association. In that respect, the authorisations lawfully grant authority to 

companies and firms. However, ‘person’ also refers to natural persons, i.e. people. 

Where the Code refers, for example, to authorised persons and processes for approval 

of the exercise of a power of entry should be periodically reviewed, I understand that 

to include consideration of who, i.e. which people, are to be authorised. The purpose of 

that exercise is to ensure that the people who are planning, managing and undertaking 

the surveys know and understand the circumstances and proper parameters of the 

exercise of the power of entry. 

146. S.176(1) of the 2016 Act provides for compensation for damage arising as a result 

of the exercise of the s.172 power. However, per Sawkill (ibid) “the existence of an 

entitlement to compensation has little or no bearing on what an acquiring authority 

may be entitled to do under the power to survey created by section 172 …” [49]. I 

respectfully agree and do not find s.176 to have any material impact on the construction 

of the disputed provisions. 

147. With those points having been made as to the protections in place for owners and 

occupiers, it is necessary to return to the overarching purpose of Part 7 of the 2016 Act. 

That overarching purpose is to enable an acquiring authority to obtain the information 

which it needs to assess and to design its proposed scheme. The protections afforded to 

owners and occupiers do not and could not frustrate that overarching purpose. When 

considered and drafted as the Code requires, the powers will yield the information 

which an acquiring authority needs. 

148. This judgment addresses the facts of a case which is at the more complex end of the 

spectrum of uses of the 2016 Act provisions. It does not necessarily follow that other 

cases will require such a range of issues to be considered. 

Conclusions 

149. I record the outcomes in respect of the first five issues: 

i) The service requirement to give notice to ‘every owner or occupier of land’ – 

service by the ordinary course of post suffices, as the Defendant submits; every 

owner or occupier is to be given notice, as the Claimants submit 

ii) Notice does not run with the land, as the Claimant submits 

iii) ‘14 days’ notice’ in s.174(1) does not mean that notice of a specific day of entry 

is to be given, as the Claimant submits. The length of time over which a notice 

remains effective depends upon the nature of the activity and circumstances of 

each proposed entry. When properly considered by an acquiring authority, it will 

be able to state when the notice shall expire and if necessary give further 

notice(s). 

iv) The meaning of ‘reasonable time’ in s.172(2)(a) is concerned with more than 

the time of day of a proposed entry. It requires an assessment of the time, 

frequency, duration and effect of the particular entry and activity on the land in 

the context of the specific circumstances of the land, owners and occupiers. 
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v) The meaning of ‘details of what is proposed’ in s.174(3), read consistently with 

the Code, is that the details are to be provided with such precision as is 

reasonable and practicable at the time of service of the notice, explaining what 

is proposed to be done where, and when. As the Claimants submitted, the 

Defendant’s notices are pro-forma notices in this regard and have done less than 

is reasonably practicable to explain what is proposed. 

150. In respect of the First Claimant, I have found that: 

i) The Defendant’s s.174 notice was given to the First Claimant 

ii) Notice was given to occupiers of the First Claimant’s land, but was disposed of 

without being opened. That was valid notice. 

iii) That s.174 notice was not in accordance the Code to the extent itemised in the 

previous paragraph 

iv) The authorisation(s) given by the Defendant under s.172 were unduly broad and 

lacking specificity 

v) There was a minor and inadvertent entry onto the First Claimant’s land on 29th 

July 2025 

vi) Notices which were given to those who have made witness statements in these 

proceedings after the date of issue in October 2025 were improved. 

151. The Second and Third Defendants are in a different position. I turn to that topic and to 

the consequences which flow from these findings after considering the two other 

categories of issues. 

[F] USE OF POWERS OF ENTRY 

Convention Rights 

152. The Amended Statement of Facts and Grounds puts the Claimants’ primary case on the 

vires grounds and its construction of Part 7 of the 2016 Act. The Claimant argues that 

the Defendant’s actions were not in accordance with Article 8 and the first protocol of 

the first article (‘A1P1’) of the European Convention on Human Rights and Freedoms 

on the same basis as the vires grounds. The Claimants’ alternative case under their 

Ground 4 is that there was in any event a failure to consider the proportionality of each 

proposed entry, even if the Claimants fail on the vires grounds. 

153. I have found that the Defendant’s s.174 notice as addressed to the First Claimant was 

not in accordance with the Code, was unduly broad and lacking in particularity. It was 

a pro-forma notice which failed to either have regard to the circumstances which were 

relevant to the land or to the owners and the occupiers. However, I have also found that 

no action was taken pursuant to that notice other than a minor and inadvertent entry at 

the Colwyn Brook. It has been overtaken by more recent notices. I have also considered 

whether the fact of service of notices which are too broad amounts to an unjustified 

interference with the First Claimant’s rights in her home and that of her family.  I do 

not think that it does. It is a notice without more. It is the action which flows from the 

notice which is the subject of limitations within Article 8. So far as the First Claimant 
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is concerned, the determination of the human rights issues would therefore be an arid 

exercise. So far as the First Claimant seeks a declaration to the effect that powers under 

Part 7 of the 2016 Act are to be exercised compatibly with Convention rights, I shall 

address that question after receiving further submissions on relief and the final order. 

154. The Third Claimant’s position is different, and unusual. The Third Claimant does not 

own or occupy land and so is not capable of being directly affected by any survey which 

the Defendant needs to undertake. Rather, the Third Claimant is a representative body 

which has filed evidence in the form of witness statements and exhibits with a view to 

demonstrating that the Defendant’s approach to giving notice, undertaking surveys and 

entering land along its route options is an approach which is not proportionate: Bank 

Mellat v HM Treasury [2014] AC 700 at §20. 

155. If I were asked to do so on a case-by-case basis, I would decline to undertake such a 

broad-brush exercise. Its focus and scope would be too diffuse and its potential 

outcomes and remedies are ill-defined and uncertain. The court is not able to extrapolate 

evidence and findings, if any, from the evidence of one individual and their interests 

and circumstances to other individuals and their different interests and circumstances. 

The relationship between types of complaint is unclear. The degree of notice and 

interaction is highly variable as between the individuals affected. It would therefore be 

necessary to look individually at the proportionality balance on the basis of each witness 

statement and such corresponding material as has been provided by the Defendant. 

156. The court would find it difficult, if not impossible, to frame any remedy either by 

reference to a period of time, specific events or in respect of one or more of the three 

schemes. As in respect of the First Claimant, I will consider the parties’ submissions on 

the final order. 

157. However, I do now return to the topic of the period during which a s.174 notice may 

remain effective. The Claimants’ complaint is that s.174 notices have been relied upon 

for months and in some case for years after notice was given. As I have found above, 

that is not a use of such powers which, in my judgment, is consistent with the Code nor 

the purpose of the provision. The balance in the provision which excuses what would 

otherwise be a tortious interference is the giving of notice. A continuous period of so-

called notice of the length which the Third Claimant complains about is, in my 

judgment, not a proportionate use of the power. It is taking all of the benefit of the 

access and taking none of the burden of properly thinking about what is reasonable in 

the circumstances. 

Public Sector Equality Duty 

158. Ground 3 includes a sub-ground of claim under s.149 Equality Act 2010 and the legal 

context is well known. In very short summary, the Defendant, in exercising its 

functions, is to have due regard to the need to eliminate discrimination and advance 

equality including by having due regard to removing or minimising disadvantages for 

those who have protected characteristics and taking steps to achieve this. The duty to 

have due regard should be fulfilled before and at the time when a particular policy is 

being considered and what is required regarding equality needs in any particular context 

should, in the first instance, be for the decision maker to consider: R (Bracking) v 

Secretary of State for Work and Pensions [2013] EWCA Civ 1345 and R (British 

Medical Association) v HM Treasury [2024] EWCA Civ 355). It was a topic which was 
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incorporated into a series of points about procedural impropriety. The short point was 

that there was no evidence of an assessment. The point was not pursued with vigour. 

Neither the statutory provisions nor the key authorities were supplied to, so I address it 

only briefly. 

159. In the First Claimant’s case, the Defendant sought information. None was provided, as 

was the First Claimant’s right. However, it is difficult to then maintain a complaint 

about assessment of equality when the Defendant has been denied the information on 

which to work. It is a two-way street. 

160. In any event, there is no obligation on the Defendant to produce a specific document on 

equality impacts. An assessment has now been undertaken, as Mr Hardcastle explains 

in his witness statement in which he says that prior to the issue of any new statutory 

notices, the Defendant’s Land Manager will have regard to the equalities impact 

assessment and ensure the conclusions remain valid, a requirement set out within the 

Defendant’s Survey Access Protocol. In my judgment, the point, if there ever was one, 

is now academic and I take it no further. 

Protected Species, Habitats and Farm Animals 

161. Ground 1c of the claim is founded in what are said to be the Defendant’s obligations 

under the Environment Wales Act 2016 and s.28G of the Wildlife and Countryside Act 

1981 (‘1981 Act’) to maintain, enhance and further the conservation of flora, fauna, 

ecological systems and features of geological interest. The Claimants contend that the 

Defendant has failed to have regard to these duties. 

162. S.28G(1) & (2) of the 1981 Act provide: 

“(1) An authority to which this section applies (referred to in this 

section and in sections 28H and 28I as “a section 28G authority”) 

shall have the duty set out in subsection (2) in exercising its 

functions so far as their exercise is likely to affect the flora, fauna 

or geological or physiographical features by reason of which a 

site of special scientific interest is of special interest. 

(2) The duty is to take reasonable steps, consistent with the 

proper exercise of the authority's functions, to further the 

conservation and enhancement of the flora, fauna or geological 

or physiographical features by reason of which the site is of 

special scientific interest.” 

163. The duty is to take reasonable steps in the exercise of a function if it is likely to have 

an effect. This is an environmental duty, not a duty in respect of livestock. The duty 

relates to designated sites, namely SSSIs. 

164. S.6 Environment Wales Act 2016 and s.40 Natural Environment and Rural 

Communities Act 2006 each create duties for public bodies to maintain, enhance and 

conserve biodiversity. S.40 of the 2006 Act was addressed by Griffiths J. in R (Langton) 

v Secretary of State for Environment Food and Rural Affairs [2021] EWHC 2199 

(Admin) which is third in the series of Langton cases. The extent of the duty on the 

Defendant should not be overstated or misunderstood. The duty falls on all public 
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bodies. This is relevant to whether, when exercising its function, the Defendant has had 

regard to the purpose of conserving biodiversity [at 94 of the judgment]. 

165. The First Claimant draws attention to the potential presence of white clawed crayfish 

in the Colwyn Brook. The Claimants submit that the Defendant had no, or no adequate, 

protocols in place to address the risks of disease transmission. The Claimants have 

raised concerns about biosecurity protocols, as has been identified in the expert 

evidence which I summarise above at paragraphs 74 to 84 which I do not repeat. 

166. I am unable to accept the Claimants’ submissions as adding materially to the Claimants’ 

case on the operation of Part 7 of the 2016 Act. A substantial part of the objective of 

the surveys for which entry on land was required was in order to understand the baseline 

environment and therefore to design and assess the proposed grid connections. In order 

to do this work, the Defendant employed various ecologists who are specialist in their 

area of work. Those specialist ecologists operated under their own protocols and in 

accordance with the direction of those more senior ecologists who, as is clear from Ms 

Luxmoore’s witness statement, are chartered members of relevant professional 

institutions. 

167. There is an air of unreality about this aspect of the Claimants’ claim. It does not grapple 

with the reality of the need to go onto land to look, to obtain eDNA (markers for 

protected species such as newts), to record the echo-location activity of bats or to assess 

the age, structure and value of woodland. As Mr Turney submitted, the legal duties on 

which this ground is founded are broadly framed. In my judgment, it is necessary to 

assess the exercise of the function in the round. When that is done, it is clear that the 

Defendant is seeking to obtain environmental information for the express purpose of its 

future conservation and is using qualified ecologists to that end. 

168. I also note the widespread requests which were made by the Defendant for information 

about the land. The First Claimant declined to respond to those requests 

notwithstanding her knowledge of the nature conservation interest of the land which 

the Defendant wished to survey. 

169. It is true that the Defendant adopted biosecurity policies during the course of these 

proceedings. I do not take that as a concession as to the inadequacy of the earlier 

arrangements but as an effort to meet the Claimants’ concerns. It was a sensible course 

to take but it does not weaken the Defendant’s position. 

170. The evidence of Dominic Woodfield does not change my view. The proper scope of 

these judicial review proceedings must be kept prominently in mind, which does not 

include a review of hazards of disease transmission and its mitigation. The proper scope 

is the legality of the Defendant’s entry or proposed entry. Mr Woodfield helpfully 

identifies the potential hazards and provides useful background and contextual material 

but I do not find there to be any substantial evidence of failure to have regard to 

biodiversity duties. 

171. The risk to livestock and the particular emphasis in the evidence to bTB is a matter to 

which I have referred in the context of the operation of the statutory scheme under Part 

7 of the 2016 Act.  I acknowledge and accept the considerable concerns of those who 

struggle to contain bTB or who fear its arrival within their herd. However, I do not see 

that this separate ground adds significantly to the findings which I have already made 



Judgment approved by the court for handing down 

 

Barstow and Others v Green Generation Energy 

 

   

 39 

and for the same reasons which I have set out in respect of biodiversity and nature 

conservation interests. 

172. I regard the material under this ground as a part of the factual matrix against which I 

should assess the Claimant’s complaints about notification. I do not find there to be any 

public law error on the Defendant’s part in respect its duties under the Environment 

Wales Act 2016 and the 1981 Act. 

Unreasonable and, or, Irrational Exercise of the Statutory Power 

173. In respect of the First Claimant and the entry onto the Barstow land on 29th July 2025, 

I have found that entry to be a minor and inadvertent entry. I have accepted the 

Defendant’s explanation and I accept that the Defendant and its ecological consultants 

intended to stay on neighbouring land. The entry onto the Barstow land was not 

irrational; it was a mistake. 

174. More generally, this ground is another way of putting the vires ground. To the extent 

that the s.174 notices were not within the powers in the 2016 Act, it was a failure to 

follow the statutory process and was irrational in that sense. That adds little to the case. 

[G] DATA 

175. This part of the case is a change of tack and a different topic. The Claimants’ case is 

that the Defendant has processed the data of the First Claimant and those whose land 

has been entered and has done so unlawfully. The Defendant has collected information 

which falls within the definition of ‘personal data’ under Article 4 of Regulation (EU) 

2016/679 of the European Parliament and of the Council (known as ‘UK GDPR’), and 

(ii) that it has processed that data without lawful basis in breach of Article 6 of UK 

GDPR. The Claimants seek the return of the data. 

176. Mr Hardcastle produced his third witness statement dated 14th April 2026, a week 

before the hearing, after the grant of permission to proceed on this ground on 2nd April 

2026. He identifies the reasons for obtaining information which relate to land which 

may be included within the schemes, or may be relevant to alternative schemes. These 

reasons include provision of information to statutory consultees and to interested 

persons in respect of the consent sought. This extends to information required to justify 

the use of compulsory purchase powers in the public interest, which may require 

consideration of alternative options and schemes. 

177. The first issue to address is whether the Claimants’ claim in respect of personal data 

should be determined in these proceedings, or not. I address the Second and Third 

Claimant’s cases first. The claim form refers to the Community’s data. This means the 

personal data of those who are either members of the Third Claimant’s organisation or 

have provided evidence to the court. Mandatory orders are sought in respect of such 

data. 

178. In the UK, processing of data is governed by the UK GDPR and the Data Protection 

Act 2018 (the ‘2018 Act’). The 2018 Act uses these terms: 

a. The individual whose interests are protected by the regime is the ‘data subject,’ 

who is an ‘identified or identifiable natural person.’ 
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b. The activity regulated by the regime is ‘processing.’ 

c. The matter the processing of which is regulated by the regime is ‘personal data,’ 

being ‘information relating to’ a data subject. 

d. The principal person whose activity is regulated by the regime is the ‘controller.’ 

This is the person who determines the processing carried out on the personal data. 

e. The standard of processing required by the regime is a set of continuing 

‘obligations’. 

f. A data subject has rights which are triggered by giving notice to the controller. 

179. UK GDPR Articles 79-80 provide for a specific procedure for a data subject to mandate 

a body or other organisation to exercise his or her right for a claim seeking a judicial 

remedy against a controller. This is supplemented by DPA 2018 s.187: 

“Representation of data subjects with their authority 

(1) In relation to the processing of personal data to which the UK 

GDPR applies, Article 80(1) of the UK GDPR (representation of 

data subjects)— 

(a) ... enables a data subject to authorise a body or other 

organisation which meets the conditions set out in subsections 

(3) and (4) to exercise the data subject's rights under Articles 77, 

78 and 79 of the UK GDPR (rights to lodge complaints and to an 

effective judicial remedy) on the data subject's behalf, and 

(b) also authorises such a body or organisation to exercise the 

data subject's rights under Article 82 of the [UK GDPR] (right to 

compensation). 

…. [(2) refers to circumstances where GDPR does not apply] 

(3) The first condition is that the body or organisation, by virtue 

of its constitution or an enactment— 

(a) is required (after payment of outgoings) to apply the whole 

of its income and any capital it expends for charitable or public 

purposes, 

(b) is prohibited from directly or indirectly distributing amongst 

its members any part of its assets (otherwise than for charitable 

or public purposes), and 

(c) has objectives which are in the public interest. 

(4) The second condition is that the body or organisation is active 

in the field of protection of data subjects' rights and freedoms 

with regard to the protection of their personal data. 
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(5) In this Act, references to a “representative body”, in relation 

to a right of a data subject, are to a body or other organisation 

authorised to exercise the right on the data subject's behalf under 

Article 80 of the [UK GDPR] or this section.” 

 

180. The conditions at (3) and (4) above are to be satisfied. I can see that the first condition 

may be argued as being satisfied for the Third Claimant as a body operating for public 

purposes, but the evidence in that regard is to be inferred rather than expressly found 

from the witness statements. The second condition requires that the body be active in 

the field of data subject’s rights and freedoms. Evidently, this claim is such an activity, 

but I am unable to translate this particular claim which is founded in complaints about 

notification with any other activity in protecting personal data. Rather, the Third 

Claimant is concerned with land in Wales and its protection, not data protection. 

181. It is unclear what instructions or authority the Third Claimant has, and from whom, in 

respect of personal data. The court is not in a position to order the Defendant to take 

any action which can be sufficiently and precisely stated such that it did not put the 

Defendant in a position which was unclear and at risk of breaching an uncertain 

mandatory order. For these reasons, I am not able to find that the Third Claimant is a 

body or organisation which falls within the scope of s.187 of the 2018 Act. 

182. An additional but related problem is that the 2018 Act protects data subjects who are 

natural persons and who have rights under the 2018 Act and under the UK GDPR. 

Those rights include being informed about data collection by a controller, access to 

personal data and rights to erase or rectify: see Articles 13 to 22 of the UK GDPR. All 

of those rights are private rights in respect of which the High Court’s function is 

provided for in a carefully constructed statutory scheme. 

183. The starting point is that the Information Commissioner adjudicates on data complaints: 

UK GDPR Art 58(1)(a); s.115 of the 2018 Act and has a range of enforcement tools. 

There is therefore a bespoke tribunal, expert in the area and with established procedures 

and norms. By way of example, the Commissioner may require a controller to allow 

him to assess whether the controller has complied with data protection legislation (s. 

145). He may require steps to be taken to remedy failings (s.149).  The High Court has 

a specific role on application by the Commission to make orders requiring compliance. 

184. I appreciate that there are some cases in which the Administrative Court has decided 

claims arising under the 2018 Act, such as R (O) v Chief Constable of Kent Police 

[2024] EWHC 1678 (see further, R(II) v Commissioner of the Police of the Metropolis 

[2020] EWHC 2528 (Admin)).  I agree with Julian Knowles J at [207] that after 

permission has been granted, without the issue of alternative remedy having been 

reserved, it still remains in the court’s discretion as to whether to grant a remedy. It also 

follows from his observations that there is no bar to the Administrative Court hearing a 

data protection claim. In my judgment, the Defendant’s submissions that the High Court 

is barred from deciding an issue under the GDPR puts the position too high. 

185. Nevertheless, the statutory scheme is a carefully constructed one with the respective 

roles of the Commissioner and the court prescribed in the 2018 Act. That fact and the 

fact of an alternative specialist tribunal are matters which I take into account. 
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186. I accept that the processing of data obtained from surveys of land and the environment 

is necessary because it is required for an infrastructure project which is to be supported 

by an Environmental Statement. Environmental assessment cannot be undertaken and 

consulted upon without it. As Mr Hardcastle explains, it will be necessary for the 

Defendant to compile a book of reference in support of any order sought to consent the 

scheme. Information relating to the interests in the land will be essential for that 

purpose. The infrastructure consenting regimes in Wales and in England both require a 

high degree of particularity of information upon submission of an application and the 

process then proceeds via a fixed timetable. Still further, the Holford Rules apply, as I 

set out at paragraph 19 above. It is therefore important that the information is obtained 

now, not later. 

187. It would lead to an administrative impasse if the Defendant were to be prevented from 

processing such data because it would prevent the Defendant from designing the 

scheme for which it has been granted a licence. Whether consent is obtained for any 

scheme or part of a scheme is a decision-making process which has not yet commenced 

but which could not commence without the processing of the data. 

188. Article 6 UK GDPR provides that processing shall be lawful to the extent that at least 

one of its provisions applies. It is apparent that at least these provisions do apply: (c) 

necessary for compliance with a legal obligation to which the controller is subject; (e) 

processing is necessary for the performance of a task of the controller carried out in the 

public interest or a task carried out in the exercise of official authority vested in the 

controller; (f) processing is necessary for the purposes of the legitimate interests 

pursued by the controller or by a third party, […].  

189. For these reasons I have concluded that this is not an appropriate case for the 

Administrative Court to determine data protection issues nor would it be an appropriate 

case in which to grant any remedy in that regard. Rather, this is a case in which it is 

inevitable that such data be obtained and processed and is lawful by reference to Article 

6 UK GDPR. 

190. I do not reach any different conclusion in respect of either of the First or Second 

Claimants. As for the First Claimant, so far as she pursues a free-standing ground on 

data protection, the ‘representative body’ point which I address by reference to s.187 

of the 2018 Act, above, that would not be a barrier to her claim. I have found that she 

did indeed have notice of entry onto the land, albeit via a notice which, in my judgment, 

would not have sufficed for all of the purposes which the Defendant contended it 

sufficed. The entry onto the Barstow land to survey for otter was almost a year after the 

19th August 2024 notice was drafted and served which I have found to be outside the 

powers under s.174. However, no cogent reason has been advanced to show why 

exercise of s.174 powers to obtain such information should not assist the Defendant. In 

my judgment, information about species and habitats will generally be easily obtainable 

under a reasonably drafted s.174 notice and such information will equally generally be 

likely to be necessary before development and maintenance projects are undertaken. 

191. The data protection provisions in the UK GDPR and the 2018 Act do not assist the First 

Claimant in seeking to resist the steps which are necessary to design the Defendant’s 

scheme and ultimately submit a scheme for as one or more applications for approval by 

the development consent procedures in each of Wales and England. 
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192. There is a further point on costs protection for this ground. I will hear counsel further 

on that question before making the final order. 

[H] CONSEQUENCES AND CONCLUSIONS 

193. A defect in a notice may have legal consequences which fall somewhere on a wide 

spectrum. A notice may be a nullity or may contain an error which can be corrected 

without an impact on its continued legal effect or the error may be so minor or so 

obvious that no correction is called for. The line of cases on such legal consequences is 

a topic of its own: there are no degrees of nullity, and if an instrument is ultra vires it 

has no legal effect - Anisminic Ltd v Foreign Compensation Compensation Commission 

[1969] 2 AC 147 per Lord Reid at [170]; Hoffman-La Roche v Secretary of State for 

Trade and Industry [1975] AC 295 at [365] per Lord Reid; but an instrument may be 

defective in one respect but remain valid in others – R v Wicks [1998] AC 92 at 109 per 

Lord Nicholls.  This is a thicket into which the court does not need to wander because 

the Claimants do not seek a quashing order. Rather, the Claimants assert their 

interpretation of Part 7 of the 2016 Act and ask the Court to endorse it. The Court has 

provided its conclusions and its reasons within this judgment. 

194. In my judgment, the Second and Third Claimants cannot obtain any different or 

additional relief. Their evidence has been helpful in understanding the approach which 

has been taken to reliance on the 2016 Act across the three proposed schemes. However, 

as Mr Turney submitted and I accept, there is no individual who makes up or contributes 

evidence in support the Second and Third Claimants who seeks a remedy in respect of 

a specific notice nor in respect of particular entries. Such is consistent with the 

observations made by Jefford J and May LJ in granting permission, i.e. permission was 

granted to determine the legal issues and not make findings in respect of individual 

circumstances, save for the First Claimant. 

195. On 24th June 2026 I heard submissions on consequential matters and gave directions 

for further written submissions. That hearing was conducted remotely via CVP. In 

arranging that remote hearing I first considered CPR 7.1A which provides: 

“Unless required otherwise by any enactment, rule or practice 

direction, any claim against Welsh public bodies which 

challenges the lawfulness of their decisions must be issued and 

heard in Wales.” 

196. This provision gives effect to the findings of the Commission for Justice in Wales 

published in 2019. I concluded that there was compliance with this rule because, firstly, 

the claim had been issued in Wales, and secondly, the hearing of the claim was in 

Cardiff. In my judgment, the rule does not require a judge who holds a hearing remotely 

to be situated in Wales when a remote hearing takes place. That may be inimical to the 

purpose of promoting justice in Wales. The following examples come to mind. 

197. If the judge to whom a case is reserved, or who has been deployed to hear a case, is 

required to decide an ancillary issue, it would be inefficient and disproportionate to 

require that judge to be situated in Wales. That would have been the case in respect of 

the hearing on 24th June 2026 which was a day on which non-essential travel was 

advised against by reason of extreme weather conditions. 



Judgment approved by the court for handing down 

 

Barstow and Others v Green Generation Energy 

 

   

 44 

198. Another example is in respect of cases which require an urgent hearing, such as for 

urgent interim relief. In both cases, the Administrative Court in Cardiff will list and 

manage either an ‘in person’ or remote hearing, as the case requires. However, as the 

rule indicates, and definitively so, the hearing of a claim in person, which involves a 

Welsh public body shall be heard in a court in Wales. 

199. This judgment is available in Welsh and English language versions. 
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ADDENDUM [A] – RELIEF 

 

Introduction 

200. I received written submissions from the parties on the issues of whether the Court 

should grant declaratory relief, and if so, in what form. The Court will make the 

following declarations: 

i) Pursuant to s.174(1) of the 2016 Act, an acquiring authority must give notice of 

intended entry to every owner and every occupier of the land in question. 

ii) A notice served pursuant to s.174 of the 2016 Act does not run with the land. 

iii) Notice under s.174 may be effected: 

a) by ordinary post, but actual receipt by the addressee does not have to be 

shown; 

b) After reasonable enquiry, delivery of notice to the owner’s and 

occupier’s last known address is likely to suffice in many instances; 

c) by affixing the s.174 notice to the land. 

iv) The period during which a notice is effective and what amounts to a reasonable 

time of entry each depend upon the nature of the activity and circumstances of 

each proposed entry, including the nature, quality and terms of what has been 

notified under s.174(3). When properly considered by an acquiring authority, it 

will be able to state when the notice shall expire and may give further notice(s). 

v) Notice under s.174: 

a) does not need to specify the first day on which there will be an entry on 

land, but; 

b) is to include provision to make contact with the recipient of the notice 

before there is an entry on the land; 

c) is to be framed having regard to the Code of Practice on Powers of Entry, 

including: (a) such detail of the activity and its location to reasonably 

enable the recipient to understand what will happen on the land; (b) 

inviting provision of information which would allow the exercise of the 

right of entry to take account of the circumstances which relate to the 

land, the owner and the occupants. 

vi) In respect of the First Claimant and her family’s land: 

a) The Defendant’s s.174 notice was given to the First Claimant 

b) Notice was given to occupiers of the First Claimant’s family’s land, but 

was disposed of without being opened. That was valid notice. 
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c) That s.174 notice was not in accordance the Code of Practice on Powers 

of Entry 

d) The authorisation(s) given by the Defendant under s.172 were unduly 

broad and lacking specificity 

e) There was a minor and inadvertent entry onto the First Claimant’s land 

on 29th July 2025 

f) Notices which were given to those who have made witness statements in 

these proceedings after the date of issue in October 2025 were improved. 

 

201. The Claimants seek an order to quash the following one or more notices. The Court will 

not make any quashing order. 

 

Reasons 

202. The tension in the decision as to whether to grant declarations or not is the tension 

between maintenance of the full context of the Court’s reasoning and distillation to 

shortly stated results of the interpretative exercise. For example, it is an important part 

of the context of deciding the particular questions to keep the overarching purpose in 

mind, as stated at paragraph 147 above, namely to enable an acquiring authority to 

obtain the information which it needs to assess and to design its proposed scheme. The 

protections afforded to owners and occupiers do not and could not frustrate that 

overarching purpose. I do not consider it appropriate to reduce that purpose to a 

declaration. That would be too broad a statement. However, the declarations are to be 

understood within that overarching purpose and the judgment as a whole. 

203. Nevertheless, I accept the Claimant’s submissions that declaratory relief is appropriate 

in this case. Ms Blackmore KC relied on Hunt v. North Somerset Council [2015] UKSC 

51 at [12] for the proposition that a declaration in place of any quashing or mandatory 

order mitigates the risk of a misleading impression as to the outcome of a case. That is 

helpful guidance but not squarely on point. This case also involves the interpretation of 

a statutory scheme. With the assistance of the parties’ written submissions, I have 

concluded that there is a net benefit in setting out the Court’s conclusions as 

declarations, to the degree with I explain below. 

204. The first five declarations each flow from the issues of statutory interpretation which 

are set out at paragraph 11 above. The declaration at (i) largely restates the section as 

to notification of both owners and occupiers but emphasises the court’s finding that 

notice is to be given to every owner and also to all occupiers. 

205. The declaration at (ii) flows from the second issue of interpretation as to whether notice 

runs with the land, or not. 

206. The declaration at (iii) simply captures the Court’s findings on notification and service. 
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207. The declarations at (iv) and (v) gives effect to the Court’s reasoning at paragraph 

149.iii) above as to the length of notice, detail, and making contact with owners and/or 

occupiers. It also gives effect to the Court’s interpretation of ‘reasonable time’ within 

s.172. No further declaration is required or desirable in that regard. 

208. The Claimants seek a declaration that: 

“the requirement in section 174(3) of the Housing and Planning 

Act 2016 is to provide “details of what is proposed” not 

generalities.  This obliges the acquiring authority to provide, 

with such precision as is reasonable and practicable at the time 

of service, an explanation of: (a) what activities are proposed; 

(b) where on the land they are proposed to take place; and (c) 

when they are proposed to take place, sufficient to enable owners 

and occupiers reasonably to understand the nature and extent of 

the proposed activity”. 

209. To make a declaration in those or similar terms would overlap unhelpfully with what is 

set out as to timing in the declarations at (iv) and (v). The declarations at (iv) and (v) 

are sufficient to set out the Court’s findings in respect of the details of what is proposed 

to happen where and when. The reference to the Code of Practice at (v) and the 

requirement to have regard to it is consistent with the 2015 Act and its implementing 

statutory instrument, as I have explained at paragraph 92 above. The Court should not 

go any further or more broadly than that. The content of the Code in the future, if it is 

amended, is not a matter for the Court. It would also be inappropriate to go further and 

to make a declaration as to the lawfulness of a pro-forma notice. That would require 

reference back to the judgment for the origin of such a declaration in order to be fully 

understood. That would be contrary to one of the functions of the declarations and their 

future utility. 

210. The Code includes reference to Convention rights as follows at [1.3]: 

“Powers of entry and associated powers (such as search and 

seizure) are intrusive in nature and may engage rights enshrined 

in the European Convention on Human Rights. 

 • Article 8 states that any interference by a public authority with 

the right to respect for private and family life must be in 

accordance with the law and necessary for one of the stated 

purposes, e.g. for the prevention of disorder and crime. 

• Article 1 of the First Additional Protocol states that no one shall 

be deprived of their possessions except in the public interest and 

subject to the conditions provided by law. Relevant persons 

should consider whether the necessary objectives can be met by 

less intrusive means.” 

211. Ms Blackmore KC made both written and oral submissions that the Court should make 

a declaration to essentially the same effect: see paragraph 153 above. Given that the 

declaration at (v) includes reference to the Code and the requirement to have regard to 

it, then it follows that regard is to be had to paragraph 1.3 of the Code, which I have set 
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out above. I am not persuaded that it is necessary to go further. I am equally 

unpersuaded that it would assist either the legal or practical utility of the declarations 

to go further. 

212. The sixth declaration merely captures the Court’s findings in respect of the land which 

the First Claimant’s family own and occupy: see paragraph 150 above. 

213. I have made no declaration in respect of data or data protection. To do so would be 

inconsistent with my conclusions on the data protection issues at paragraphs 185 to 191 

above. Similarly, I have made no declaration which touches on the consequences which 

would follow if there was an entry onto land on the basis of a defective notice. To do 

so would be contrary my observation that I am not trespass case and would also require 

consideration of the legal consequences of the particular defect. I have pointed to the 

nuanced nature of the consequences of an error in a notice at paragraph 193 above. 

214. The claim form did not seek an order to quash any notice, nor to quash any decision. 

The case came before the court before the substantive hearing in order to address 

interim relief, and permission. No application to amend was made. The order now 

sought has been canvassed for the first time after sight of the draft judgment. I 

appreciate that during the substantive hearing Ms Blackmore KC rather reserved her 

position on relief but that is not the same as making the party’s objective clear at the 

outset. 

215. I consider that the Defendant’s focus of its case would have been likely to be 

significantly different if it had known that it was meeting a case in which one or more 

notices were at risk of quashing. That is a different case to one which in fact was about 

the interpretation of the statutory scheme and about its application in three large-scale 

infrastructure proposals and options. I consider that it would be unfair to the Defendant 

to order such relief given the pleadings and the course which the case has taken. The 

Claimants’ case was founded in a state of affairs which was continuing. That gave the 

Court a basis for hearing a claim which was made in time. If the claim had expressed 

as a means of quashing old notices, then that is a matter which would inevitably have 

been raised at the permission stages. 

216. Further, and in addition, the court has given declaratory relief. One reason for doing so 

is to assist the parties and others who use Part 7 of the 2016 Act. Quashing one or more 

notice would not take that objective any further and may risk dilution of the clarity 

which would otherwise be available to the parties. 

217. I do not consider that the First Claimant would be prejudiced by the absence of a 

quashing order having regard to the declaratory relief which I have given in the sixth 

declaration. 

218. This is not a case in which it is either necessary or appropriate to make an order which 

provides for any sort of supervision of the use of the powers under Part 7 of the 2016 

Act, as Ms Blackmore KC suggested. This case is quite unlike the litigation which arose 

from compliance with the Air Quality Directive. Those cases were concerned with a 

plan to meet a legally defined target and whether or not the plan was reasonably capable 

of meeting the target: see Client Earth v Secretary of State [2016] EWHC 3613. I do not 

consider that there is good reason to give liberty to apply. To the contrary, I consider that 

there is good reason to encourage the parties to give effect to what they have learned in the 
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course of this litigation, each appreciating that the preparatory and consenting stages of the 

schemes which the Defendant promotes will take some time and that there are benefits to 

constructive engagement. 

219. I have taken full account of the oral and written submissions and authorities in support 

of the parties’ position on relief and have sought to explain the principle and the result 

above, which would be read as a whole with the judgment which precedes this 

Addendum. 
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ADDENDUM [B] – COSTS 

Introduction 

220. The present position in respect of costs flows from two orders. By his Order dated 2nd 

December 2025, HHJ Keyser KC made provision for cost capping in these terms: 

“This is an Aarhus claim within the meaning of CPR 

r.46.24(2)(a). Accordingly, the costs payable by the parties shall 

not exceed: for the First Claimant, £5,000; for the Second 

Claimant and Third Claimant, £10,000 each; for the Defendant, 

£35,000.” 

221. By his Order dated 26th March 2026, Eyre J made an order for interim relief and 

reserved the costs. Eyre J explained the outcome of that interim relief application and 

hearing, the extent to which each side succeeded and why it was not a case in which he 

should either make no order as to costs, nor make costs in the case: 

“3) The normal order is that costs are reserved when relief is 

granted on an interim relief application. That is because the judge 

at the ultimate hearing will be far better-placed than the judge at 

the interim hearing to assess whether the application was merited 

and where justice requires the costs to fall. 

4) I have considered the authorities to which the Defendant has 

referred and the correspondence between the parties but for the 

following reasons it is not appropriate to depart from the normal 

rule here. 

5) The Claimants obtained an order restraining the entry onto 

land by the Defendant. The restraint was markedly narrower than 

the Claimants had sought and permitted entry for a number of 

purposes but there was a restraint on entry. 

6) The Defendant obtained permission to carry out the time-

critical surveys and others which could be carried out alongside 

those. However, it was otherwise subject to restraint. 

7) It is a significant factor that at no stage before the hearing did 

the Defendant indicate that it would accept a restraint in the 

terms of the order I made or in terms equivalent to it. The 

Defendant, sensibly, focused its arguments on the time-critical 

surveys but it did not, until during the course of the hearing, 

abandon its position that the court should not impose any 

restraint. Against that it is of note that the Claimants did not at 

any stage before the hearing indicate that they would settle for 

anything less than a general restraint on entry. 

8) The position, therefore, is that a restraint was ordered but 

neither side wholly obtained the order it sought. 
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9) There is no basis for ordering the Claimants to pay the 

Defendant’s costs in circumstances where the order granted 

some interim relief to the Claimants. 

10) It is not, however, appropriate for the court to order that there 

be no order as to costs or to order costs in the case. Costs in the 

case are inappropriate because at the ultimate hearing the judge 

might determine that the interim restraint was merited even if 

that judge finds for the Claimants on some aspect of the claim. 

Conversely, no order as to costs is not appropriate because that 

would deprive the Defendant of the prospect of recovering its 

costs if the claim ultimately fails (or if there is found to be a 

reason why the interim relief application was otherwise 

unmerited).” 

222. The factors and applicable principles which go to deciding the just and proportionate 

costs order in this case include: 

i) Competing arguments on the degree of success in respect of particular 

categories of issue and also in respect of relief 

ii) The effects of the Claimants’ offer to use alternative dispute resolution 

iii) The reserved costs of the interim relief application 

iv) The effect of the domestic implementation of the Aarhus Convention, both in 

respect of interim relief and the substantive application 

v) Conduct 

vi) Offers to compromise costs 

223. I address each in turn, drawing attention to the main points but without more detail than 

is necessary to enable an overall exercise of the discretion which is inherent in costs 

decisions. 

Degrees of Success 

224. The parties have made oral and written submissions on costs. Each makes submissions 

on the extent to which they have succeeded, or not. 

225. The questions which arose in interpretation of the 2016 Act do not provide a scoreboard 

against which the Court can gauge success. Rather, it is necessary to consider the 

importance of each point in the case, and to the parties. In this regard, the Defendant 

submits that it was particularly important that it succeeded in showing that a section 

174(1) notice did not have to specify the particular date or dates for entry onto the land. 

The Claimant’s intention was to stymie surveys whereas success on that issue means 

that the statutory power can be usefully deployed rather than being rendered largely 

illusory. 
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226. In contrast, the Claimants draw attention to the Court’s finding that the notices were of 

a pro-forma nature and failed to comply with the Code. The Claimants’ submissions 

list important outcomes from their point of view as: 

i) Notice must be given to every owner and occupier; 

ii) Notice does not run with the land; 

iii) Stale/open-ended notices are not effective; 

iv) Notices must give reasonably practicable detail of “what is proposed to be done, 

where and when”; 

v) The Defendant’s notices were too broad; 

vi) “Reasonable time” is fact and land-specific; 

vii) The Defendant’s authorisations were “unduly broad and lacking specificity”. 

227. The Claimant sought declarations and obtained the declarations which the Court has 

made. However, the scope of the declarations sought was significantly more broad than 

those which have been made. This is another way in which each party may point to its 

own success and the other party’s lack of success. 

228. The second category of issues were either consequential on the results the questions 

raised in the first category or were found by the Court to add nothing or not to merit 

any different or additional relief. It took time to consider the evidence, including the 

expert evidence, in that regard. It was an additional burden on the parties and the Court. 

229. The third category of issue was in respect of data. In that regard the Defendant 

succeeded. 

230. The interim relief application resulted in restraint on entry and a requirement to comply 

with policies and protocols. The position arrived at in the final order was one which 

was some distance from both parties’ positions before the hearing. Surveys continued, 

but in a restricted way. 

231. At the substantive hearing, the Defendant’s position was strongly critical of the 

Claimants’ data protection case and advanced the position that it fell outside of the 

scope of the costs cap. The Defendant has modified that position in its costs 

submissions, recognising that in conceded that point there is a collateral advantage in 

avoiding conflict and satellite litigation on that issue. That was a wise course for the 

Defendant to take and a reasonable one. 

232. Conduct points were taken against the Claimants. It is true that the case has included 

instances of conduct which were outside the scope of relevant rules and practices. 

Against that, I note the trajectory of the case which included an important shift shortly 

before the hearing when permission to proceed with additional grounds of review was 

granted by the Court of Appeal. I have not found the conduct points to be material in 

my assessment of the costs position. 
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233. This summary of the position shows that this is not a case in which it is easy to identify 

the successful party. 

Principles 

234. Where success is not clear cut, the Court will have regard to all of the circumstances of 

the case including the relative importance of the remedy granted and the remedy 

withheld: R(M) v London Borough of Croydon [2012] EWCA Civ 595; 1 WLR 2607 at 

[59] per the MR, Lord Neuberger. He went on to explain that when deciding how to 

allocate liability for costs after a trial, the court will normally determine questions such 

as how reasonable the claimant was in pursuing the unsuccessful claim, how important 

it was compared with the successful claim, and how much the costs were increased as 

a result of the claimant pursuing the unsuccessful claim. Given that there will have been 

a hearing, the court will be in a reasonably good position to make findings on such 

questions. 

235. It is practically difficult to order each party to pay a portion of the other sides’ costs and 

the authorities discourage such an approach. Rather, a broad assessment is needed of 

the proportion of the costs to be paid by one side to the other. 

236. I also need to consider the order in which to apply the Aarhus costs cap and any issues-

based order by which I allow a proportion of the costs of one party. This question was 

addressed by Mitting J in R (oao) East Bergholt Parish Council v Babergh District 

Council [2016] EWHC 3400 (Admin) who identified the issue at [109]: 

“The purpose of the Aarhus Convention is to make it clear to 

both sides that recoverable costs will be confined to the now 

familiar capped sums. However, if one party is permitted to 

argue in its pleadings or for that matter at a hearing issues which 

are ultimately unsuccessful, then the purpose of imposing the cap 

is likely to be in part frustrated. It would give one party free rein 

to pursue unsuccessful or in some instances unmeritorious 

claims without any risk as to costs. That is not a procedure which 

I would wish to encourage, and it is not a procedure which I 

understand the purpose of the Convention has in mind.” 

237. Mitting J therefore applied the costs cap before addressing any apportionment. 

Analysis and Conclusions 

238. I have given close attention to the points which have been made vigorously on behalf 

of the Claimants as to the use of alternative dispute resolution. I note that it was feature 

of a without prejudice exchange between the parties which took place after they had 

received the draft judgment. The Defendant was prepared to accept no order as to costs 

if the judgment were to be sufficient satisfaction for the parties, rather than to require 

submissions on a whether, and if so which, declarations to make and in what terms. I 

consider that was a reasonable offer to make. However, I concluded that a limited 

number of declarations were warranted in the circumstances. 

239. On the interim relief application, I make no order as to costs because the degree of 

success on each side was finely and evenly balanced. 
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240. In my judgment, the parties have obtained the interpretation of Part 7 of the 2016 Act 

which will assist their future conduct and interactions. Those findings and declarations 

are of benefit to both parties. However, the Claimants have brought about a change in 

the Defendant’s procedures, practices and approach as a result of their claim. In that 

sense, the balance of success is evidently in their favour for the reasons which I set out 

in substantive judgment. The Claim was however unsuccessful in important respects, 

as I have identified. The data protection issues are the best example of the Claimants’ 

lack of success. Overall, the Claim was more broad and diffuse than was necessary to 

achieve the result which the Claimants have obtained. Taking all of the foregoing into 

account, I therefore consider that a proportionate order is appropriate in this case. In 

balancing the factors which I have sought to identify, the Claimants shall recover 60% 

of their costs, namely £21,000. 


